








JUNE TERM, 1870. 


ANDERSON & YOUNG vy. THE CAPE FEAR STEAMBOAT 
COMPANY. 


1. In a case where there are a number of witnesses on each side who 
contradict each other, it would be improper (generally) for the 
Court to select one of them, and instruct the jury that if they 
believed him they must find their verdict in a particular way, 
because, among other reasons, that would be to make the case 
turn upon his veracity: whereas, he might be truthful, and yet 
his testimony be liable to. modification or explanation by other 
parts of the testimony. 


2. Where fire was communicated to a barn by sparks from a steam- 

boat, and the boat was provided with an effectual “spark-extin- 
guisher” which was not at the time in use: Held, that the fire 
Was caused by negligence upon the part of the steamboat, 


Cask, tried before Russell, J., at December Special Term, 
1869, of New Hanover. 

The plaintiffs sought to recover damages from the defend- 
ant for the negligence of its servants in managing the steam- 
boat “Governor Worth,” whereby the barn of the plaintiffs 
and the machinery therein were destroyed by fire communi- 
cated by sparks from the smoke-stack of said steamboat while 
navigating the Cape Fear River in April, 1867. 

Several witnesses were examined for both plaintiffs (400) 
and defendant. Among the witnesses for the defend- 
ant was A. P. Hurt, the captain of the steamboat at the time 
of the alleged injury, who testified that he had been a steam- 
boat captain for twenty years, and was familiar with the nav- 
igation of the Cape Fear River; that he had command of the 
“Governor Worth” on the day the barn was burned ; that when 
he left the wharf at Wilmington a strong wind was blowing 
from a direction east of south, and the steamboat, when loosed 
from the wharf, was carried by the wind out in the river 
without using her paddles; that she left the wharf about 2 
o’elock in the afternoon; that the plaintiffs’ barn was on the 
east side of the river, about three and a half miles from Wil- 
mington; that there was a long reach in the river up which 
the steamer went towards the barn, and that said reach was 
parallel with the course of the river at Wilmington, and that 
the wind was carrying the sparks diagonally across the river, 
and not towards the barn; that there was a sharp bend of 
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the river at that point where the barn was located (the barn 
being on the “cove side”) and that the river was 150 yards 
wide at that point; that in going up the steamer hugged the 
shore opposite the barn so closely as to attract the observation 
of a passenger, and that she was about 150 yards from 
the barn while passing; that the steamer was going at her 
usual rate of speed with the usual amount of fire and steam ; 
that she threw fewer sparks than any steamer on the river, 
and had the highest smoke-stack on the river; that he never 
knew sparks to fly from her smoke-stack further than 20 
or 30 yards, and that she was the safest boat on the river; 
that about 200 yards before reaching the barn he passed the 
steamboat “General Howard” coming down the river on the 
side next the barn, and that the wind was blowing hard at 
that time. 

Captain Hurt further testified, in answer to the cross- 

examination of plaintiffs’ counsel, ‘that he used no 
(401) spark-arrester at that time, because he had tried va- 

rious experiments with spark-arresters of a half dozen 
kinds and found them impracticable, as they would choke up 
the smoke-stack and get knocked off by limbs and trees on the 
river banks, and that he had found that using a smoke-stack 
40 feet high, as he did on the “Governor Worth,” was the 
best means of preventing the emission of sparks. 

He stated that he had on the boat, connected with the 
boiler and smoke-stack, an appliance that he sometimes used 
to avoid the danger of setting fire to buildings by sparks, 
which on the examination was termed a “spark-extinguisher” ; 
he said that om coming into the city of Wilmington he 
always used this arrangement, and that he sometimes used 
it by partially putting it on when passing buildings on 
the river bank. In answer to a question by plaintiffs’ counsel, 
he stated that he did not know that it was used at all in pass- 
ing the barn in question. In answer to a question by defend- 
ant, he said that he could use this appliance without difficulty 
when coming into the city, because he always had on a good 
head of steam and the boat could be got up to the wharf 
easily, but that he could not keep it on for any considerable 
length of time without very seriously interfering with the 
progress of the boat. He further said that there were many 
buildings on the river bank between Wilmington and Fay- 
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etteville, and that he thought if he put the extinguisher on 
every time he passed a building it would take two days to 
make the trip instead of one as at present. 

John C. Bailey, a witness for the defendant, testified that 
the steamer “Governor Worth’ on the occasion in question 
had a contrivance for arresting sparks which was a part of her 
machinery (the appliance spoken of by Captain Hurt as a 
“spark-extinguisher”), and by means of which sparks could 
be arrested by turning the “exhaust” into the smoke-stack ; 
that it was a good contrivance for that purpose, but 
could not be used for any great length of time without (402) 
stopping the boat, and that it could be used as much as 
twenty minutes at a time without materially interfering with 
the progress of the boat. 

A. D. Young, one of the plaintiffs, testified that the barn 
had been standing by the side of the river where it was when 
burned, for seventeen years; that on the day when it was 
burned he went from town to the plantation where the barn 
was, in a boat; that in going up the river he met the steamer 
“General Howard,” which had passed the barn on its way to 
town, and at the points of meeting was one and a quarter 
miles below the barn; that about a half hour after meeting 
said steamer he went to the barn and went over it and saw no 
fire anywhere near it, and that there was no fire in the fields 
and none anywhere nearer than the dwelling-house, which 
was a half a mile distant; that he left the barn and about ten 
minutes afterwards the steamer “Governor Worth’ passed 
the barn on its way up the river, and in a very few minutes 
after it passed he saw the barn burning; that everything was 
very dry at the time; that the wind had been blowing very 
hard for four or five hours; that it was a little west of south, 
and in a direction to carry sparks from a steamer going up 
the river directly towards the barn. 

Daniel Stevenson, witness for the plaintiffs, testified that 
he was fishing on the other side of the river néarly opposite 
the barn; that he saw the steamer “Governor Worth,” and it 
passed within fifty yards of the barn; that the wind was 
blowing very hard; that a great quantity of very large sparks 
were flying from the smoke-stack of the steamer directly 


towards the barn; that he saw the sparks blown to the barn, 


355 











| 
| 


IN THE SUPREME COURT. [64 





ANDERSON V. STEAMBOAT Co. 


and upon it, and in a very little while he saw the barn in a 
blaze, and that the wind was blowing from a little west of 
south. 
(403) Richard Meares, witness for the plaintiffs, testified 
that he was on the same side of the river with the barn, 
and about 300 yards from it; that he saw the steamer “Gov- 
ernor Worth” coming up the river; that the wind was blow- 
ing hard, and blew the steamer in towards the shore and near 
to the barn, and that he saw the sparks fly from the smoke- 
stack of the steamer upon the barn and set it on fire. 

John McRae, witness for plaintiffs, testified that he had 
been fishing in a creek on the same side of the river with the 
barn and about one-fourth mile from it, and that he had 
spread his net on the bank to dry; that when the “Governor 
Worth” turned a bend in the river about a mile above the 
barn a great quantity of sparks were blown from her smoke- 
stack into the creek where he was; that thinking his net in 
danger, he ran to save it and saw the sparks from the steamer 
set fire to the stubble in the field, which was burned off, and 
soon afterwards he saw the barn on fire. ; 

Gaines, a witness for the plaintiffs, testified that at the 
time the plaintiffs’ barn was burned he was employed on the 
plantation of one Ivey, about a mile to the northward of the 
barn; that he saw the barn burning and saw sparks from it 
set fire to some dead trees, six or seven hundred yards distant 
from the barn, and nearly due north of it. 

S. L. Fremont, witness for the plaintiffs, testified that he 
was an engineer by profession, and had been particularly 
familiar with the principles and use of steam-engines for 
more than fifteen years on railroads, but was not familiar 
with steamboat machinery ;.that there is no difference in the 
principle in steam-engines, whether used on steamboats or 
railroads; that at the time the barn was burned, and for 
many years before, there were several kinds of spark-arresters 
well and generally known to persons using steam-engines, 
which were used for preventing accidents by fire from sparks 

and which were effectual for that purpose, and that 
(404) these spark-arresters could be used on steamboats as 

well and effectually as on railroads, and that but for 
their use the railroads would burn up the country. 
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Much of the evidence on both sides was circumstantial 
and much of it conflicting on material points. Six witnesses 
were examined as to material points on the part of the plain- 
tiffs and seven on the part of the defendant. 

There was evidence that steamboats had been running on 
the river for a great many years without ever setting fire to 
anything. 

The defendant’s counsel asked his Honor to charge the 
jury: 

1. “That if they believed the testimony of Captain Hurt, 
there was no negligence.” 

His Honor refused to give the instruction and defendant’s 
counsel excepted. 

2. “That if they believed Captain Hurt’s testimony in 
regard to the means used to prevent fire, there was no negli- 
gence’’—which instruction was also refused, and defendant’s 
counsel excepted. 

His Honor charged the jury that if it was true, as stated 
by Captain Hurt, that he was 150 yards from the barn, and 
not nearer, and if it was true that sparks from the smoke- 
stack would not fly further than 20 or 30 yards, then there 
was no negligence; but that the jury must consider this 
testimony of Hurt in connection with the evidence of other 
witnesses, some of whom positively contradicted his state- 
ments, and many of whom stated circumstances relied upon 
by the plaintiffs as being inconsistent with his testimony. 
His Honor further charged the jury that if they believed 
that boats had been passing for vears without setting fire to 
this building, and that the building had been set fire to by the 
“Governor Worth,” then there is a presumption of negligence, 
and it devolved on the defendants to show that they used 
proper precautions, that they could repel it by show- 
ing that the circumstances under which the event hap- (405) 
pened were extraordinary, as for instance by a violent 
gale of wind; that if the wind was blowing when the boat 
passed the barn, and if there was any appljance known to 
steamboat men which would arrest the sparks, then the de- 
fendants were bound to use it unless the use of it would break 
up their business, or, in other words, be impracticable. 

In commenting upon the ease of Herring v. R. R., 32 N.C., 
402, to the jury, his Honor said: “In that case it was a 
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human being that was on the track, with the instinct of self- 
preservation, and it was presumed he would get off the track ; 
if it had been a log of wood it would have been negligence. 
And in this case it was a house standing on the river bank, 
which the defendants were bound to see, and it was their 
duty to take all reasonable and proper precaution in pass- 
ing it.” To the charge as above given and the comments on 
the case of Herring v. R. R., the defendant’s counsel excepted. 

Verdict for plaintiffs for $5,000; rule for new trial; rule 
discharged ; judgment, and appeal. 


Strange, for the appellants. 
Bragg, contra, 


Reape, J. The facts being ascertained, negligence 

(406) is a question for the Court. When the testimony is 
all on one side, or is not contradictory, the Court can 

decide whether there is or is not negligence. When the testi- 
mony is on both sides and contradictory, the Court must sub- 
mit the testimony to the jury to find the facts and apply the 
law, as the.Court shall explain it, as to what constitutes negli- 
gence in the particular case. Here there were six witnesses 
for the plaintiffs and seven for the defendant, and their state- 
ments were conflicting. The defendant selected the testi- 
mony of one of his witnesses, and asked his Honor to charge 
the jury that “if they believed the testimony of Captain Hurt 
there was no negligence.” The testimony of this witness 
was by no means the most. consistent and satisfactory, and 
was expressly contradicted by others. Such a charge under 
the cireumstances would have been calculated to mislead the 
jury and induce them to believe that the case depended upon 
the truthfulness of the witness, and that a verdict against 
it would be an imputation of perjury. This would be a trial 
of the witness rather than of the case ; whereas, both the wit- 
ness and his testimony might be in the main truthful, and 
yet so explained or modified by the other testimony as to 
authorize a verdict against it. If his Honor had passed upon 
the testimony to ascertain the facts, he would have considered 
the whole, and he could not do less than submit the whole to 
the jury, when he substituted them to find the facts for him. 
His Honor did charge the jury that if they believed the most 
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important part of Captain Hurt’s testimony, ¢. e., 

“that the steamboat was one hundred and fifty yards (407) 
from the barn, and that the sparks did not fly more 

than twenty or thirty yards from the boat,” then there was no 
negligence. This is self-evident, and the defendant had the 
benefit of it. Take out this portion of his testimony, and 
there is nothing left which shows ordinary care on the part of 
the boat; on the contrary, it makes out a clear case of negli- 
gence, upon the supposition that the barn was burned by the 
boat, as was clearly testified to by the other witnesses; for 
Captain Hurt states that he had no “spark-arrester” on at the 
time, and that there was a strong wind. The testimony in 
detail is sent up with the case, and, taken as a whole, the 
jury were well authorized to find that as the boat went up the 
river there was a strong wind which blew the sparks from 
the steamboat upon the barn, and burned it down; that there 
was no “spark-arrester” used, and that there are spark-arrest- 
ers in general use on steamboats and railroads which are 
effectual for the purpose; that the boat had a “spark-extin- 
guisher” which was sometimes used and was effectual when 
used, and could be put off and on at pleasure, and it was not 
used on this occasion. These facts make a clear case of negli- 
gence, 

The reason given for not using the spark-arrester con- 
stantly on this boat was that it choked the smoke-stack and 
impeded the speed of the boat. If that be true, still it is an 
inconvenience which must be submitted to in favor of life 
and property; and it is an inconvenience to which other boats 
and railroads submit. If it were not so, then, as stated by 
one of the witnesses, the country would be burned up. It 
was stated by Captain Hurt that as a substitute for the spark- 
arrester he used a higher smoke-stack than common, which 
he found to be the “best means for preventing the emission 
of sparks.” If it was the “best means,” then it was not neg- 
ligence to use it instead of a spark-arrester. But this 
seems inconsistent with other parts of his testimony (408) 
in which he states that he had upon the boat a “spark- 
extinguisher,” which he always used when going into Wil- 
mington, and sometimes when passing buildings on the river. 
Why use it at all, if the high smoke-stack was better? Why 
was it better to use it when going into Wilmington and pass- 
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ing other houses on the river, and not better to use it when 
passing this barn? This uncertainty, not to say inconsist- 
ency, in the testimony of Captain Hurt, shows clearly that his 
Honor could not have put the case to the jury upon it, as he 
was asked by the defendant to do. It seems to be uncertain, 
even in his own opinion, whether the high smoke-stack or the 
spark-extinguisher was the best means; and the fact that he 
used the latter in places of greatest danger would justify the 
inference that he thought the spark-extinguisher the best 
means. If so, there was a special reason why he should have 
used it on this occasion: because he was passing a barn of 
great value, full, probably, of combustible material, and 
there was a strong wind. In determining the question of neg- 
ligence on any given occasion, the circumstances must be 
taken into consideration. What would be ordinary care in 
one case would be negligence in another. Where the danger 
is increased, the safeguards must be increased ; just as a bailee 
must take better care of a purse of gold than of an umbrella. 
Exception was taken to his Honor’s charge, “that if there was 
any appliance known to steamboat men that would arrest the 
sparks, the defendant was bound to use it.” If this be con- 
strued to mean that the defendant must use all or the very 
best appliances, the charge would be objectional; but such a 
construction would be “sticking in the bark.” The plain 
meaning is that the defendant was bound to use some efficient 
means to arrest the sparks, and, thus understood, the charge 
is right. 

The exception to his Honor’s comments on the case 
(409) of Herring v. R. R., 32 N. C., 402; are without force, 

as it seems tous. No error is specified. 

If there was any error in the instructions of the Court, the 
finding of the jury seems to us, in view of all the evidence, 
to be right, and that cures the alleged error. 

Prr Curiam. Judgment aftirmed. 


Cited: Jackson v. Comrs., 76 N. C., 284; Rhea v. Deaver. 
85 N. C., 340; Aycock v. R. R., 89 N. C., 328; Lawton v. 
Giles, 90 N. C., 382; S. v. Rogers, 93 N. C., 532; Pleasants 
v. R. R., 95 N. C., 203; Long v. Hall, 97 N. C., 293; S. v. 
Weathers, 98 N. C., 686; Emry v. R. R., 109 N. C., 592; 
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White v. Barnes, 112 N. C., 330; Williams v. Rich, 117 
N. C., 240; Harris v. Murphy, 119 N. C., 37; Miller v. 
R. R., 128 N. C., 28; Cogdell v. R, R,, 129 N. C., 401; Wil- 
liams v. R. R., 130 N, C., 120; 8S. v.-Hopkins, Id., 649. 





E. G. FLOYD, admr., etc. v.§ JOSHUA HERRING. 


1. An administrator has no estate in the realty of the deceased: 
Therefore, 


2. He cannot maintain an action to recover possession of realty under 
* the proceedings “for the relief of landlords,” authorized by Acts 
of 1863, ch. 48, and 1864, ch. 12. 

3. Where a will is contested, land devised therein vests ad interim in 
the heirs of the deceased. 

4. Where a will was proved in common form, and, because no execu- 
tor was named therein, administration cwn testamento annero 
was granted: Held, that upon a contest in regard to such will 
occurring subsequently, and a consequent revocation of the pro- 
bate, the previous grant of letters was not thereby necessarily 
annulled. 

(Ferebee v. Proctor, 19 N. C., 489; Etheridge v. Corprew, 48 N. C., 14; 

Hyman v. Gaskins, 27 N. C., 267; Slade v. Washburn, 25 N. C.. 

557, approved). 


Procerpines under the acts for the relief of landlords, 
before Russell, J., wpon appeal, at Spring Term, 1870, of 
RoBeson. 

The defendant was tenant of a house, ete., under a lease 
by one Griffin, who died in November, 1865, leaving a will, 
proved in common form at November Term, 1865, of Robe- 
son County Court, by which he devised his lands to 
his widow. No executor being named in the will, (410) 
administration cum testamento annexo was granted 
to the plaintiff. At August Term, 1866, a petition was filed 
by the heirs of the deceased for a re-probate of the will, and 
thereupon the former probate was revoked at February Term, 
1867, and probate in solemn form ordered, the proceedings 
in which are still pending. The appointment of the plaintiff 
as administrator was not revoked. 
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The defendant having retained possession after his term 
had expired, the plaintiff commenced proceedings in his own 
name ‘to turn him out, in September, 1866, under the Acts 
of 1863, ch. 12, and 1864, ch. 48, and having had a verdict 
and judgment before the magistrate, the defendant appealed 
to the Superior Court. 

At the trial in the Superior Court, his Honor having inti- 
mated that the plaintiff could not recover, there was a non- 
suit, and the plaintiff appealed. 


Leitch and N. A. McLean, for the appellant. 
Strange, contra. 


Dick, J. These proceedings cannot be maintained under 
the Acts of 1863 and 1864, “For the Relief of Landlords,” 
for the plaintiff as administrator cum testamento annexo has 
no interest in the premises. A personal representative has 
no control of the freehold estate of the deceased, unless it 
is vested in him by a will, or where there is a deficiency of 
personal assets and he obtains a license to sell real estate for 
the payment of debts. The control derived from a will may 
be either a naked power of sale or a power coupled with an 
interest. The heir of the testator is not divested of the 
estate which the law casts upon him, by any power or trust 
until it is exeeuted. Ferebee v. Proctor, 19 N. C., 439. 

The authority given to a personal representative to 

(411) sell land for the payment of the debts of the deceased, 

is a mere naked power, and confers no title or interest 

in the estate. He is merely an agent of the Court and acts 

under its direction in the execution of the power, and after 

the sale is made and confirmed the Court may designate some 

other person to make the title to the purchaser. Rev. Code, 
ch. 46, see. 49. 

In this case the land in question was devised by the tes- 
tator to his widow. There is a pending contest respecting 
the probate of the will, and no title can pass to the devisee 
until the will is duly proved and allowed by the proper court. 
Rev. Code, ch. 119, sec. 20. The title of the land descended 
to the heirs of the testator, subject to be divested in favor of 
the devisee, when the will is duly admitted to probate. In 
England it is not necessary to the validity of a devise that it 
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be admitted to probate in the Ecclesiastical Court. It is 
regarded as a conveyance and must be duly proved in a 
court of common law, when the devisee seeks to assert his 
title against the heir or any other adverse claimant. A 
devise breaks the descent and passes the title to the devisee 
immediately upon the death of the devisor. In this country, 
probate is necessary to the validity of a devise, and until 
this requisite is complied with the title to land devised must 
necessarily pass to the heir, as the fee cannot be in abey- 
ance. In the case before us, as matters now stand, the heirs 
of the testator can alone take advantage of the acts for the 
relief of landlords above referred to. 

It was also insisted at the bar by the counsel for the de- 
fendant that the plaintiff cannot maintain his suit for the 
reason that his general letters of administration are null and 
void, as there is a pending contest respecting the probate of 
the will, and that the Court only had power under such cir- 
cumstances to appoint an administrator pendente lite. 

The will was admitted to probate in common form, 
and that probate was valid until it was set aside. (412) 
Etheridge v. Corprew, 48 N. C., 14. As there was 
no executor named in the will, the Court had the power to 
appoint the plaintiff administrator cum testamento annexo. 
As the Court had jurisdiction of the subject-matter and the 
particular case, the appointment is valid until properly re- 
voked. Hyman v. Gaskins, 27 N. C., 267. The revocation 
of the probate in common form did not have the effect of an- 
nulling the administration, which was properly granted. The 
ease of Slade v. Washburn, 25 N. C., 557, is not analogous 
to the one before us. In that case the Court exceeded its 
jurisdiction, and its action was properly declared to be null 
and void; but in our case the Court acted within the scope of 
its legitimate authority. If the will is hereafter established 
in solemn form, there will be no grounds for the revocation 
of the letters of administration of the plaintiff; but if the 
will is set aside, the case may be different. There is no error. 

Per Curiam. Judgment affirmed. 


Cited: Fike v. Green, post, 667; Womble v. George, post, 
763; Syme v. Broughton, 86 N. C., 157. 


363 





Sa 





Ss 

















ii 


IN THE SUPREME COURT. | 64 








Biecs v. HARRIS. 





(413) 
J. J. BIGGS v. JAMES M. HARRIS. 


Where an apprentice, then nineteen years and two months old, was, 
in July, 1860, upon his master’s removal from the State, hired 
out by him for the rest of that year and also for the year 1861: 
Held, that it was error for the Court to instruct the jury “That if 
the consideration of the notes given for the value of the appren- 
tice during the above years was not the assignment of the full 
unexpired term of the apprentice, but only a hiring by the master 
for the years 1860 and 1861, the plaintiff would be entitled to 
recover”; and that he ought to have submitted the following in- 
structions to the jury: Was it the effect of the transaction that 
the plaintiff transferred his mastership of the apprentice to the 
defendant? If yea, he cannot recover; if nay, the defendant is 
liable. 


(Futrell v. Vann, 30 N. C., 402, approved). 


Desr, before Watts, J., at December Special Term, 1869, 
of WaKE. 

The plaintiff declared upon two bonds executed by the 
defendant 27 July, 1860, for $75 each, payable severally 
1 January, 1861, and 1 January, 1862, to’ the plaintiff “for 
the hire of a boy.” For the defendant evidence was given 
tending to show that the boy—free colored and nineteen 
years of age—had at May Term, 1860, of Wake County 
Court, been bound as an apprentice during his, minority, to 
the plaintiff; that at the date of the notes the plaintiff was 
upon the eve of removing from the State, and that the notes 
were given for the hire of the boy for the rest of the year 
1860 and for 1861; also that the notes were in fact given for 
the assignment of the full unexpired term of the appren- 


_ticeship. His Honor instructed the jury that if the consid- 


eration of the notes was the assignment of the full unexpired 

term of the apprentice, the plaintiff could not recover; but 

if it was not such assignment, but only a hiring of the appren- 

tice for 1860 and 1861, the plaintiff would be entitled to 
their verdict. 

(414) | Verdict and judgment for the plaintiff; appeal by 
the defendant. 


C. M. Busbee, for the appellant. 
Fowle & Badger and A. M. & R. G. Lewis, contra. 


Reapr, J. It is indispensable to the well-being of so- 
ciety that the young should be under the control of persons of 
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experience until the mind is trained and the manners and 
habits formed; and with us the period of this dependence 
covers more than half of the average of human life. In the 
case of parents and children, natural affection is the guaran- 
tee that this control will be exercised for the best in- 

terests of the child and society, and no other guarantee (415) 
is sought. When the parent is lost, then society takes, 

the control, and the young are entrusted to guardianseand 
masters ; and because these are not supposed to have the natu- 
ral affection of parents, they are put under the obligations 
that they will fill the place of parents, and they are required 
to do, not what a parent may or may not do at pleasure, but 
what a parent ought to do. To this end the appointing power 
selects or ought to select as guardians of wards and masters 
of apprentices, not men who may be able to give bonds, but 
men of integrity and moral worth as well, retaining the 
power to remove them for cause and appoint others in their 
stead. It is one of the most delicate and responsible trusts 
which is committed to society, or which society can commit 
to its tribunals, the care of the young—those who are alone 
in the world. 

But what would the care of the appointing power be 
worth if the master whovis selected can transfer his author- 
ity to another as a matter of traffic? If this were allowed 
we should soon have a system of servitude worse than 
slavery, for in slavery the value of the property was a guar- 
antee of careful treatment, but the master of an apprentice 
has neither the affection of a parent nor the interest of 
property. He must be trusted, therefore, mainly for his 
integrity, aided somewhat by a pecuniary obligation for faith- 
fulness. 

It may therefore be safely laid down that a master of an 
apprentice cannot transfer his .mastership to another. 

A master of an apprentice has, however, as a compensa- 
tion for his care and responsibility, a right to the services of 
the apprentice, and he is not restrained from hiring him out 
to service for a day, or a month, or any such reasonable time ; 
but still he must retain the mastership, and be liable 
for all abuses of the trust. And a sufficient cause to (416) 
remove a master would be the putting the appren- 
tice to improper servitude or with an injudicious person. 
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In the case under consideration his Honor was of the 
opinion that the master had the right to hire out the appren- 
tice for any time less than the whole time of servitude. But 
this is not the rule. The rule is that he cannot transfer the 
mastership for any time—not a day, not an hour; but he 
may. transfer the services, and the length of time is not a 
matter of consideration, except in so far as it may be evi- 
dencg of the intent to transfer the mastership. The master 
is not obliged in person to superintend the labor of the 
apprentice, but may put him under another, as under a me- 
chanie to learn a trade, or a schoolmaster for instruction, 
in which case the schoolmaster has the immediate control, 
the master the general control, and the binding power 
the paramount control. This is a clear case where the ap- 
pointing power ought to have revoked the binding, and se- 


lected another master; for the fact that the apprentice was 


bound in May, at the age of about nineteen years, and was 
hired out in July, for the balance of that year and for the 
next year, covering almost the whole period of servitude, and 
that upon the eve of the master’s removing from the State, 
make it probable that the master was trifling with the trust, 
and ought to have been removed. 

But the question remains, Can the defendant take advan- 
tage of the wrongful act of the master? Is he not in pari 
delicto? Unquestionably he is in pari delicto, and therefore 
we would not aid him; but the defendant is not asking us to 
aid him; it is the plaintiff who is seeking aid, and we will 
aid neither, the acts of both being wrongful, as against the 
policy of the law. 

This is said upon the supposition that the fact be that 
the master did intend to abuse his trust and to transfer the 

mastership to the defendant. If he did, then the act 
(417) was against public policy; if he did not, then the de- 

fendant cannot say, whatever the appointing power 
might have said, that the act was wrongful. In that case he 
would have been obliged to comply with his contract. 

The question which ought to be submitted to the jury is, 
Was it the effect of the transaction that the plaintiff trans- 
ferred his mastership of the apprentice to the defendant? 
If yea, then he cannot recover; if nay, then the defendant is 
liable. Futrell v. Vann, 30 N. C., 402. 

Per Curiam. Venire de novo. 


366 











JUNE TERM, 1870. 








RUSSELL V, ADDERTON. 





WILLIAM A. RUSSELL vy. JEREMIAH ADDERTON and others. 


1. In case of doubt, an instrument will be construed as a covenant not 
to sue, rather than as a release. 


* 


2. The operation of 2 covenant not to sue was formerly that, after 
the creditor had taken judgment for his debt, the covenantee 
resorted to equity for a specific performance of such covenant, in 
the course of which he was fully protected not only from paying 
anything more, directly, but, if there were sureties, by restraining 
the creditor from collecting any amount out of them, as that 
would subject the covenantee to their action, and thus violate 
the covenant indirectly; so, if there were other principal obligors, 
by restraining the collection of more than an aliquot part of the 
debt, or of any amount that would subject the covenantee to‘an 
action for contribution. 


3. Under the C. C. P. the same relief may be had by counter-claim, 
so as to put the judgment in the form of a separate one against 
the several other principals for such an amount of the debt and 
interest as would not give them a right of action against the cove- 
nantee. 


Dest, tried before Buxton, J., at Spring Term, 1870, of 
MonvtGomMery. 

Three cases depending upon the same principle of (418) 
law were heard at the same timie, between parties sub- 
stantially the same, one L. F. Russell being plaintiff in the 
third suit. The defendants in each were. Jeremiah Adderton, 
Thomas Stokes, and John P. Mabry, who, with J. M. Crump, 
as principals, and two others,as sureties, had executed three 
notes for $1,400 each, payable to the plaintiffs. The pleas 
were payment and set-off, and, by Thomas Stokes, release of 
T. J. Patrick, administrator of J. M. Crump, who had died 
pending the suit. At Fall Term, 1869, Stokes, upon paying 
the costs to that time, was allowed to pay into Court for the 
plaintiff, in each ease, one-third of $1,000, with interest from 
25 February, 1868, and thereupon, to add the pleas, tender, 
accord and satisfaction, release, payment into Court. 

Upon the trial, Thomas Stokes testified that in January, 
1868, Patrick, as administrator of Crump, and he, agreed 
with the plaintiff to compromise the three suits for them- 
selves jointly, by paying at February Court, $2,000, and 
thereupon being released; that Patrick at that time paid his 
part, and Stokes was allowed until the next week to pay his, 
but that, owing to high water, he was not able to attend at 
the place agreed upon. 
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The following is a copy of the receipt taken by Patrick 
from the plaintiff: 


“Received 25 February, 1868, of Dr. Thomas J. Patrick, 
administrator of James M. Crump, deceased, six hundred 
and sixty-six dollars and sixty-six and two-thirds cents in 
full of all claims which I may have against him as adminis- 
trator aforesaid, arising from the liability of his intestate as 
one of the principals on two notes, the one due to me indi- 
vidually and the other to me as administrator of Gilbert 
Russell, both of said notes bearing date 29 August, 1861, 
the said notes being each for the sum of fourteen hundred 
dollars, with Jere Adderton, Thomas Stokes, James M. 

Crump and J. P. Mabry as principals; and I further 
(419) agree to enter a nonsuit as to the said James M. 

Crump, and not to receive the same upon the suits now 
pending; the above consideration being in full of all claims 
against the estate of the said J. M. Crump arising by reason 
of his being one of the principals of said notes, it being un- 
derstood that this agreement is in no way to affect the lia- 
bility of the other principals. In witness,” ete., ete. 

W. A. Russetyt, [sEat. ] 


The remainder of the $1,000 was paid by Patrick to L. F. 
Russell, upon receiving from him a like receipt. 

Upon the trial the defendant submitted that the opera- 
tion of the receipt above was to release Crump’s estate, and, 
therefore, the other defendants; and, as another view, that 
at all events Stokes was released by the joint compromise on 
behalf of himself and Patrick, which created a new contract 
by way of substitution, and had been fulfilled by Patrick’s 
payment at the time, and his own subsequent payment into 
Court. 

His Honor. directed the jury, in each case, that the plaintiff 
was entitled to a verdict according ‘to the face of the note, 
subject to a credit for $333.33 1-3 paid by Patrick, 25 Feb- 
ruary, 1868. He also intimated that as the plaintiff had 
declined to receive the money paid into Court, except as a 
credit pro tanto, Stokes might withdraw it; and thereupon 
he did. 
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Verdict and judgment accordingly, and the defendants ap- 
pealed. 


N. McKay and Battle & Sons, for the appellants. 
Blackmer & McCorkle, contra. (420) 


Pearson, C. J. The case turns upon the construction 
of the deed executed by the plaintiff to Patrick, adminis- 
trator of Crump. If the instrument be treated as a “release,” 
it operates by way of extinguishment, and inures to the benefit 
of the other obligors, as well as of Crump. If it be treated 
as a “covenant not to sue,” the other obligors remain liable 
for the balance of the debt. 

The first construction in most cases disappoints the inten- 
tion of the parties, and carries the legal effect of the instru- 
ment beyond their meaning; for which reason the courts 
incline to adopt the construction which gives to the instru- 
ment the effect merely of a covenant not to sue, and the 
intention of the parties is carried out by allowing the cred- 
itor to take judgment at law, leaving’ the party who holds 
the covenant to his remedy in equity for a specific perform- 
ance, by which he is fully protected not only from paying 
any more directly, but, if there be sureties, by restraining the 
creditor from collecting any amount out of them, because that 
would subject him to their action, and thus indirectly violate 
the covenant, or, if there be other principal obligors, by re- 
straining the collection of any more than an aliquot part of 
the debt, or any amount that would subject the party to an 
action for contribution. 

In our case the intention that the deed is not to operate 
as a release and extinguish the whole debt is not left to con- 
jecture, but is apparent on the face of the instrument. The 
consideration set out is the payment of a part of the debt, 
and there is a proviso “that this agreement is in no way to 
affect the liability of the other principals.” So beyond ques- 
tion it is merely a “covenant not to sue.” The sureties 
are not named, and are treated as if discharged, and (421) 
although by the words of the proviso the liability of 
the other principals is in no way to be affected, this must be 
taken in connection with the other parts of the instrument, 
by which it is stipulated that the sum paid was to be in full 
of all claims against Patrick, administrator. The defendant 
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was to enter a nonsuit as to him, and “‘was not to receive 
the same (the amount paid by Patrick) upon the suits tiow 
pending.” From this it is clear that the liability of the 
other principals was to be affected by giving them the benefit 
of the sum paid, and although their liability was not to be 
otherwise affected, taking them jointly, still it was to be 
affected, taking them severally, to the extent of not subject- 
ing any one to the payment of more than an aliquot part, 
for if the was forced to pay more, that would subject Patrick 
to an action for one-half of the excess, and thus violate the 
stipulation that the receipt of part should be in full of all 
claims so far as he was concerned, directly or indirectly. 
The deed being in thie words of the creditor, is to be taken 
most strongly against him, so as to give it full effect in favor 
of the other party. It follows, there was no error in enter- 
ing judgment for the whole balance, according to the verdict, 
leaving Patrick, in connection with any of the other princi- 
pals, to see to it that no more than an aliquot part was col- 
lected from any one, so as to give an action against Patrick 
for contribution by a bill for a specific performance, should 
it become necessary. 

Under the Code of Civil Procedure the matter could be 
set up as a counter-claim, so as to put the judgment in the 
form of a separate one against the several other principals, 
for an amount of the debt and interest which would not give 

them a right of action against Patrick. In this partie- 
(422) ular The Code is an improvement upon the old mode 
of filing a bill. 

As the plaintiff does not appeal, we take no notice of the 
order allowing Stokes to withdraw the money paid into Court. 
If objected to, its correctness might have been questioned ; 
he is liable for the amount which he originally agreed to 
pay. This may save the parties from the expense of a re- 
sort to the courts in order to have the “covenant not to sue” 


specifically performed. 
Per Cvurram. Judgment affirmed. 


Cited: Harshaw v. Woodfin, post, 569; Carrier v. Jones, 
68 N. C., 129; Evans v. Raper, 74 N. C., 64 5; Craven v. 
Freeman, 82 N. C., 365; Dudley v. Bland, 83 N. C., 224 
Sandlin v. Ward, 94 N. C., 496; Smith v. Richarde, 129 
N. C., 268. 
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DOE on dem. GEORGE V. CREDLE y. W. R. and GEORGE W. 
CARRAWAN. 


Where a man, upon eve of marriage, agreed with his intended wife 
that a previous transaction by which he had mortgaged a certain 
tract of land to one who was a trustee for children of hers, in 
order to secure a part of the purchase money due for such land, 
should be cancelled, and that, in lieu of what was due, which 
exceeded the then value of such land, the land should be con- 
veyed to such children, and this was done: Held, that this was 
not an act of which creditors of the husband could complain, and 
also, that there was nothing in the statute (Rev. Code, ch. 37, 
sec. 24) that required such agreement to be in writing. 


(Jones v. Sasser, 18 N. C., 452; Chesson v. Pettijohn, 28 N. C., 121; 
Black v. Saunders, 46 N, C., 67, approved). 


EsectMENT, before Jones, J., at Spring Term, 1870, of 
Hype. 

The plaintiff claimed title under a sheriff's deed, made 
after a sale of the land*in question by virtue of an execu- 
tion against one John Cahoon, to satisfy a judgment ob- 
tained in favor of a creditor, by note dated 1 Jan- 
uary, 1855, at May Term, 1857, of Hyde County (423) 
Court. 

The defendants claimed under a deed from the said Ca- 
hoon, dated 15 May, 1855, reciting as a consideration “an 
agreement between myself and wife prior to our marriage,” 
and also, love and affection “for the said children,” the de- 
fendants, and also, five dollars. 

A witness called to show what was the ante-nuptial agree- 
ment alluded to, having answered that it was by parol, upon 
objection, further evidence in regard thereto was excluded. 

The defendants then offered to prove that John Cahoon, 
who was a second husband of the mother of the defendants, 
had purchased the land in question from one Benson, and in 
order to secure a part of the price had mortgaged the same 
to said Benson; that afterwards, at a time when the balafice 
due for the purchase money exceeded the value of the land, 
a marriage being in contemplation betwixt Cahoon and Mrs. 
Carrawan, it was agreed between them that the mortgage 
transaction should be cancelled, and that in satisfaction of 
the money due for the price of the land, which although 
nominally payable to Benson, really belonged to Mrs. Carra- 


371 











IN THE SUPREME COURT. [64 





CREDLE v. CARRAWAN. 





wan’s children, the present defendants, the land should be 
conveyed by Cahoon to the defendants; and that this was 
done. Upon objection, this evidence was excluded. 

Verdict and judgment for the plaintiff, and appeal by the 
defendants. 


Carter, for the appellants. 
Battle & Sons, contra. 


Dick, J. The parties to this action of ejectment claim 

under the same person, and the question to be determined is 

which party has the best title to the land in contro- 

(424) versy. The plaintiff claims title under a sheriff's 

deed, as a purchaser at an execution sale made to sat- 

isfy a debt contracted by the grantor before the execution of 

the deed of the defendants. The defendants’ deed was exe- 

cuted before the judgment was obtained on said debt, and is 
founded upon three considerations: 

1. An agreement between the grantor and his wife, made 
prior to their marriage. 

2. Love and affection for the defendants, the children of 
his wife. 

3. Five dollars in money. 

The second is no consideration at all, and the third is 
merely nominal, and was inserted to give effect to the deed 
as a bargain and sale. If its validity depends upon these 
considerations alone, it is a voluntary conveyance, and fraud- 
ulent as to debts existing at the time of its execution, unless 
the defendant can show in evidence such a state of facts as 
will bring it within the exception mentioned in the statute, 
Rev. Code, ch. 50, see. 3. 

Where the rights of creditors are affected, a voluntary con- 
vevance is presumed in law to be fraudulent, and, to rebut 
this presumption, it is incumbent on the party claiming under 
suth deed to show that it was executed under such cireum- 
stances as will meet the requirements of said statute. Black 
v. Saunders, 46 N. C., 67. 

The evidence of the defendant upon this part of the case 
was insufficient, and the judgment in the Court below would 
be affirmed but for the error of his Honor upon another mate- 
rial point in the defense. 
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The defendants offered evidence tending to explain and 

render more specific the consideration first stated in the deed 
in general terms, and to show that the agreement referred to 
constituted a bona fide and valuable consideration. Such 
evidence was clearly admissible, and it was improp- 
erly rejected. Jones v. Sasser, 18 N. C., 452; Ches- (425) 
son v. Pettijohn, 28 N. C., 121; 1 Greenl. Ev., 353. 
The evidence offered tended to show that the grantor form- 
erly purchased the land in question from Benson, the trustee 
of the defendants; that a large part of the purchase money 
was still due, and that a mortgage had been taken to secure 
said debts; that the mortgage had existed for nearly two years 
and that the land was then of less value than the debts. 
Under these cireumstances the grantor and his intended wife 
entered into an agreement that the debt and mortgage should 
be cancelled, and for this consideration the grantor should 
execute a deed to the defendants. This agreement was not 
a marriage settlement or marriage contract, within the mean- 
ing of the statute, Rev. Code, ch. 37, see. 24; and there was 
no necessity that it should be in writing and duly registered. ° 
This parol agreement was partially executed before the mar- 
riage, by the cancellation of the debt and mortgage, and con- 
stituted a valuable consideration for the deed afterwards exe- 
cuted to the defendants. The arrangement was substantially 
a foreclosure of the mortgage, and did not unjustly affect 
the rights of other creditors. As the debt secured by the 
mortgage was greater than the value of the land, other credit- 
ors could have obtained nothing by the sale of the equity of 
redemption under an execution. The agreement, therefore, 
between the grantor and his intended wife was not only a 
lawful, but a very prudent arrangement, as it relieved the 
grantor from a large debt and at the same time secured the 
just claims of the defendants. 

The rights of the defendants were greatly prejudiced by 
the rejection of admissible and relevant evidence in the Court 
below, and there must be a : 

Per Curiam. Venire de novo. 


Cited: Warren v. Makely, 85 N. C., 14. 
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(426) 
MARY CARNEY y. JAMES WHITEHURST. 


One who claims the land under a conveyance made by the deceased, 
has a right to intervene in proceedings for dower in such land, 
instituted by the widow against the heirs of the deceased. (Act 
of 1868-"69, ch. 93, sec. 41). 


Movton, by a purchaser of the land, to be allowed to inter- 
vene in proceedings for dower, heard by Jones, J., at Spring 
Term, 1870, of Prrvr. 

The plaintiff had made the heirs parties, alleging that the 
deceased had died seized and in possession. They answered, 
setting up a sale of the lands by the deceased to one Gray, as 
trustee to pay debts, and that after his death the trustee had 
resold them to James Whitehurst. Whitehurst also. moved 
to be made a party defendant to the proceedings. 

His Honor refused the application, and Whitehurst ap- 
pealed. 


Hilliard, for the appellant. 
Howard and Phillips & Merrimon, contra. 


Ropman, J. The only question in this case is whether the 
application of Whitehurst to come in and be made a party 
defendant should have been allowed. He claimed to own 
the land in which dower was sought, by a purchase from the 
deceased during his lifetime. Questions of practice merely, 
in the absence of a positive rule established either by statute 
or rule or decision of the Court, must be decided on consider- 
ations of general convenience. In this ease, however, there 
existed a positive law which settles the question without argu- 
ment. See. 41 of ch. 93, Acts 1868-69, p. 215, enacts that, 
in proceedings to recover dower “the heirs, devisees and other 
persons in possession of or claiming estates in the land, shall 

be parties.” This act was ratified on 27 March, 1869, 
(427) and was therefore in force at the time of the applica- 

tion by Whitehurst, at Spring Term, 1869; although, 
as the act had not been then published, it is not surprising 
that it had not come to the knowledge either of the Court or 
of the counsel in the cause. This practice is in harmony 
with that established in civil actions by C. C. P., sec. 61. 
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There was error in the judgment below, and this case will 
be remanded to the Superior Court of Pitt in order that 
James Whitehurst may be allowed to make himself a party, 
and to make defense according te the course of the Court. 
The appellant will recover costs in this Court. 

Per Curiam. Error. 


Cited: Welfare v. Welfare, 108 N. C., 275. 





ROBERT SIMPSON v. SARAH SIMPSON, 


1. Where process in the body of it purports to be original, an endorse- 
ment of “alias” or “pluries” by the Clerk will not change its 
character. 


2. A court has no power to amend process returned at a former term, 
without giving notice to persons whose rights have previously 
accrued, 


(Bank v. Williamson, 24 N, C., 147; Phillipse v. Higdon, 44 N. C., 380, 
approved ). 


Morton to rescind a previous order; made before Buxion, 
J., at Spring Term, 1870, of Unton. 

The order in question had been made in the County Court 
of Union at October Term, 1865, and had been granted at 
the motion of the defendant without notice to the plaintiff; 
its effect was to amend certain successive executions which 
had issued in a State case theretofore constituted in that 
Court against one John W. Simpson, by changing 
them from originals into “alias” and “pluries” exeeu- (428) 
tions. These executions had been issued from time 
to time upon a judgment rendered at April Term, 1853, and 
terminated with one returned to January Term, 1857; a sale 
of land having been made under the last, 5 January, 1857 
(under a levy dated 10 November, 1856), to one Helms, 
under whom the defendant claimed. The plaintiff claimed 
the land under a deed from John W. Simpson, executed 23 
November, 1853. On the face of these executions they were 
all originals, but the second in the series was endorsed by the 
Clerk “alias fi. fa.,” and those succeeding, “pluries fi. fa.” 
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His Honor made a rule upon the defendant to show cause 
why the former order should not be rescinded, and, upon hear- 
ing it, made such rule absolute, and the defendant appealed. 


Wilson, for the appellant. 
Battle & Sons, contra. 


SerrLe, J. The endorsement of the words “alias” and 
“pluries” formed no part of the record, and could not have 
the effect of changing their tenor from originals to alias and 
pluries executions. This was conceded by the defendant 
when she sought to have them amended by an order of the 
County Court. However extensive the powers of the courts 
may be in respect to amendments, they certainly have not 

the power to allow them without notice, when they 
(429) change in substance the process from what it was when 
issued, if the rights of third persons be thereby 
affected. Bank v. Williamson, 24 N. C., 147; Phillipse v. 
Higdon, 44 N. C., 380. 

The case befere us is a strong illustration of the injustice 
of such a course. An amendment is allowed in 1864 with- 
out notice to the party interested, which in effect reached back 
and disturbed a title acquired in 1853. The record of the 
County Court having been transferred to the Superior Court, 
his Honor was correct in vaeating the order and the amend- 
ments made in pursuance thereof by the County Court in 
1864. 

Per Curtam. Affirmed. 








JAMES HOOVER vy. B. F. NEIGHBORS. 


Where parties to suits in court agreed in writing to submit to arbi- 
tration those suits and all matters in dispute between them, and 
thereupon the arbitrators made an award, and disposed in a par- 
ticular manner of the costs in the suits pending: Held, that the 
Judge had no power, upon a return of the award into court, to 
alter the award as regards such costs. 


Morion to alter an award as to certain costs, made before 
Tourgee, J., at Fall Term, 1868, of Rannpopn. 

Two suits were pending between the parties in the Courts 
of Randolph County, when, at February Term, 1868, of the 
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County Court, “upon motion and by mutual consent, the mat- 
ters in dispute were referred” as follows, viz.: “Whereas 
divers suits are pending in the County and Superior Courts 
of Randelph County between,” ete., “and divers mat- 

ters of dispute exist between them, arising from mu- (430) 
tual notes and accounts and liabilities: we therefore 

agree and bind ourselves to refer all such suits, and all mat- 
ters in dispute between us, of every description, to the arbit- 
rament and award of,” ete., ete. 

At Fall Term, 1868, the award was returned to Court, to 
the effect, amongst other things, that Neighbors should pay 
the costs of one of the suits and Hoover those of the other. 
Upon motion by Hoover, the Court changed the award so as 
to order that Neighbors should pay the costs of both suits. 

Thereupon Neighbors appealed. 


Gorrell, for the appellant. 
Scott & Scott and Mendenhall, contra. 


Serre, J. No objection is made to the award, save as 
to that part which disposes of the costs of the reference. 

It is contended that in this particular the arbitrators ex- 
ceeded their authority. If the terms of the submission are 
broad enough to clothe them with power over this question, 
then they have but discharged their duty. If it be conceded 
that they had no such power, then the law disposes of the 
costs by fixed rules. Russell Arb., 63 Law Lib., 290. The 
question then arises, Did not his Honor exceed his authority 
in altering the award and entering a judgment contrary to 
its terms, and not warranted by law, even if the award had 
been silent as to costs ? 

The practice of entering judgments on awards was adopted 
in cases where the reference was by rule of Court, as a milder 
manner of enforcing the awards than the process of attach- 
ment for contempt. If they are not set aside for some good 
cause, the practice has always been to follow the awards 
strictly in entering these quasi judgments. 

Here, the parties submitted to arbitrament and (431) 
award all their suits and all matters of dispute be- 
tween them, of every description. These terms are very 
broad, but whether they are sufficiently comprehensive to 
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embrace the costs of the reference or not, we need not con- 
sider, as our opinion is based upon another ground, to-wit, 
that his Honor had no discretion in awarding costs. He had 
nothing to do with the matter, for the reference was not by 
rule of Court, but by the agreement of the parties; they had 
selected their own judges, and if either party was dissatisfied 
with their award or the manner in which it was being car- 
ried out, his remedy was by an action on the submission bond 
or upon the award, whereby all questions as to the power of 
the arbitrators and the proper disposition of the costs could 
be determined. 

There was error. Let this be certified, ete. 

Per Curiam. Reversed. 








J. M. LONG y. A. F. GRAEBER. 


A tenant by the curtesy consummate may sell his estate, notwithstand- 
ing the act, Rev. Code, ch. 56, sec. 1. 


(Houston v. Brown, 29 N , 162, approved). 


Civit action for possession of land and for damages, tried 
before Cloud, J., m Term, 1870, of Rowan. 

The plaintiff claimed title under a deed by one Gibson, 
dated 1863, and the latter under a deed made in 1862 to him 
as trustee to pay debts, by the defendant. The defendant’s 
title was as husband of a wife he had married in 1851, and 

who died in 1861, having had issue born alive, and 
(432) capable of inheriting. 

The defendant claimed that his deed to Gibson was 
void, as contravening the provisions of the Revised Code, ch. 
56, see. 1. 

His Honor gave judgment for the plaintiff, and the defend- 
ant appealed. 


Boyden & Bailey, for the appellant. 
Blackmer & McCorkle, contra. 


Serre, J. Could Graeber, who was tenant by the curtesy 
consummate, sell his estate? He professed to do so by deed 
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in trust to secure the payment of his debts; but he now con- 
tends that the law was more careful of his interests and the 
rights of the issue by the marriage than he showed himself 
to be, and that he, and every one else, is prohibited from sell- 
ing his estate by Rev. Code, ch. 56, see. 1, in order that he, 
at all events, and perhaps his children also, may have a home- 
stead. He seems to think that there is a magic about the 
homestead which will drive off all debts, though they be se- 
cured by deed in trust or other lien. In this he is mistaken. 

The principle which governs this case is laid down with 
great clearness in Houston v. Brown, 29 N. C., 162. The 
views contended for, however, in the two cases are widely 
different. 

In Houston v. Brown the heirs at law attempted to eject 
the tenant by the curtesy, upon the ground that the act under 
consideration takes away the husband’s right to an estate by 
the curtesy. Here the tenant contends that the same enact- 
ment binds his estate so fast to him that neither he nor any 
one else can sever it. 

The true purpose of the act, it is said in the case just cited, 
“was to adopt to a partial extent the principle of the home- 
stead law, and provide a home for the wife during her 
life, leaving the rights of the husband unimpaired and (433) 
unrestricted after her death.” During her life the 
husband is under certain restrictions, but “after her death 
there is no intimation of an intention to interfere with his 
rights according to the common law.” 

Per Curiam. Judgment affirmed. 


Cited: Morris v. Morris, 94 N. C., 617; McCaskill v. Me- 


Cormac, 99 N. C., 551; Thompson v. Wiggins, 109 N. C., 
509. 
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DOE on dem. ISAIAH MODE y. A. M. LONG. 


Where one of two coterminous proprietors of land cleared and fenced 
up to a line of marked trees, believing that to be the dividing 
line, whereas it was at some points as much as twenty-five yards 
over upon his neighbor’s land: Held, that such act constituted 
an open and notorious adverse possession up to the marked line, 
and rendered a deed made by the neighbor during such posses- 
sion, for that part, void. 


(Gilchrist v. McLaughlin, 29 N, C., 310, distinguished and approved). 


EsrectMEnNT, before Henry, J., Spring Term, 1870, of 
RvTHERFORD. 

The question was as to the true boundary line between the 
lands of the plaintiff and defendant, and also as to the effect 
of a possession by the latter under the cireumstances given 
below. 

The defendant was in possession of a part of the land 
known as “the Smart grant,” and the plaintiff owned a tract 
adjoining that grant, and calling for the line of that grant as 
its western boundary. In the grant that line was straight, 
from A to B, in the plat furnished on the trial. For sixty 
or more years, however, a line of marked trees, varying at 
some points by twenty-five yards to the east of the straight 
line, had been supposed to be the true line. In 1844 the 

defendant had cleared and enclosed a field up to the 
(434) line of marked trees, and remained in possession to 

the beginning of this action (1863). In 1852 the 
plaintiff had taken his deed for the land adjoining. 

For the defendant it was insisted that the line of marked 
trees was the true boundary, or, at all events, that the deed 
taken in 1852 by the plaintiff was void as to all land upon 
the west of the marked trees, so much thereof having then 
been in the adverse possession of the defendant. 

Under the instructions of his Honor there was a verdict 
for the plaintiff, and the defendant appealed. 


Battle & Sons, for the appellant. 
Bynum and Hoke, contra. 


Pearson, C. J. His Honor charged, in substance, that 
the corners at A and B being fixed, the true line was a straight 
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one between these points, as contended for by the plaintiff, 
and not “the line of marked trees,” as contended for by the 
defendant, such line of marked trees not being called for in 
the deed. Assume this to be so. His Honor further charged, 
in substance, that the fact of defendant having cleared and 
fenced in the land up to the line of marked trees, claiming 
that to be the true line, did not have the effect of rendering 
the plaintiffs deed, executed while the defendant was oceupy- 
ing, inoperative as to the part occupied, for the possession 
was not adverse, inasmuch as it was taken supposing the 
marked trees to be the true line, which turned out to be a 
mistake. There is error. 

He ought to have charged that the fact of the de- 
fendant’s clearing and fencing up to the marked trees, (435) 
claiming that to be the true dividing line, amounted 
to taking an open, notorious adverse possession; for it made 
him a trespasser, and exposed him to an action, notwithstand- 
ing it turned out that he was laboring under a mistake; and 
the effect of this possession, although it did not extend the 
defendant’s “‘paper title” beyond the true line, was to create 
an adverse holding, so as to make the plaintiff’s deed void in 
respect to it, on the ground that he must have known that he 
was “buying a lawsuit,” which the law forbids. 

The present action rests on the ground that the defendant 
was in adverse possession of the locus in quo; for if the 
possession was permissive, the action cannot be maintained. 
So the plaintiff, taking either horn of the dilemma, must go 
out of Court. We presume his Honor fell into error by not 
adverting to the difference between our case and Gilchrist 
v. McLaughlin, 29 N. C., 310. There the defendant, after 
the trial of an action in which the true line was determined, 
and intending to set his fence back to that line, by mistake put 
one or two corners of the fence across the line, so as to include 
a small portion of land on the west side. The Court held 
that this was not an open, notorious and adverse possession, 
so as to give the defendant a claim on the west side of the line, 
his intention being to pursue that line and to put his fence 
on the east side of it; and the small encroachment was to be 
attributed to mistake, and not to design, and might be deemed 
permissive ; but, at all events, such permission did not have 
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the requisite notoriety to be allowed to affect the question of 
title. 

In our case, clearing and fencing a field up to a line of 
marked trees was certainly an open and notorious act, and 
the mistake was not in attempting to set a fence with a line, 
but in asserting another and a different line to be the true 

one, and making it necessary to have a lawsuit in 
(436) order to show the mistake and establish the true line. 

Here, the mistake was in regard to which of two lines 
was the true line of “Smart’s grant,” called for in the deeds 
of: both parties; that depended on a question of law. There, 
the mistake was in not running the worm of a fence exactly 
with a straight line—a mistake as to matter of fact, from 
inadvertence, and with no intention to assert a claim. So 
note the diversity. 

Error. 

Per Curiam. Venire de novo. 


Cited: ~ v. Wagoner, 70 N. C., 708; Young v. Grif- 
fith, 71 N «9 OObe 








WILLIAM PARHAM vy. W. H. GREEN. 


Where the principal placed property in the hands of a surety suffi- 
cient to satisfy the debt, and then left the State: Held, that a 
third person, also bound for the debt as surety, having been com- 
pelled to pay it, might recover its amount from the person who 
had received the property, without making a previous demand. 


(Draughn v. Bunting, 31 N. C., 12; Hall v. Robinson, 30 N. C., 58: 
Sherrod v. Woodward, 15 N. C., 360; Norfleet v. Cromacell, ante, 
1, approved). 


AssumpsIt, tried before Logan, J., at Spring Term, 1870, 
of CLEVELAND. 
The case is stated in the opinion. Verdict and judgment 


for the plaintiff. The defendant appealed. 


Hoke, for the appellant. 
Bynum, contra. 


Ropman, J. This is an action of asswmpsit begun in 
1857, in which the plaintiff declared specially, and also, we 
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may assume, in the common counts, for money had (437) 
and received, ete. 

The case states that one Durham made a bond for money, 
and the plaintiff executed the same as his surety, and the 
defendant also signed the same, “W. H. Green, surety.” 
Afterwards Durham left the State, and placed in the hands 
of the defendant personal property sufficient to satisfy the 
debt, and the defendant, in consideration thereof, promised 
to do so. Afterwards a judgthent was recovered on the note 
against both plaintiff and defendant, and plaintiff paid it. 
There was no proof of any demand by plaintiff on the defend- 
ant before suit. 

There may be some room for doubt whether on the face of 
the paper the defendant bound himself as surety for both 
Durham and the plaintiff, or as co-surety with the plaintiff 
for Durham. We do not think it material which the con- 
tract originally was. By accepting money’s worth from 
Durham, and promising to pay the debt, the defendant. be- 
came, as between him and the plaintiff, the principal debtor. 
He took the place of Durham. The money which the plain- 
tiff afterwards paid was paid at the implied request of the 
defendant as representing Durham, and the plaintiff is enti- 
tled to recover it back as money paid at his request. The 
authorities which support this proposition are so numerous 
that a brief reference to some of the text-books where they 
may be found collected, and to a few eases in our own reports, 
will be quite sufficient. 2 Robinson Pr., 438; Jenkins v. 
Tucker, 1 H. Bl, 90; Draughn v. Bunting, 31 N. C., 12; 
Hall v. Robinson, 30 N. C., 58:1 Pars. Cont., 468-9. 

These cases also answer the objection that there was no 
promise to pay the plaintiff, or any privity of contract be- 
tween the defendant and him. Even in the common case 
of money paid by one co-surety in exoneration of 
another, there is no actual request to pay by the other, (438) 
or any actual promise to indemnify. The law im- 
plies the request and the promise, from the respective situa- 
tions of the parties, and because it is just and conscientious. 
“The defendant’s assent will be implied in all cases where, 
through his default, the plaintiff has been obliged to pay 
money, as where the plaintiff is a surety for the defendant,” 
ete. And in general this count may be supported by proof 
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that the money was paid for the defendant, from a reason- 
able cause, and not ofticiously. Phil. Ev., Book 2, ch. 9, p. 
120 (vol. III, with Cowen & Hill’s notes). 

It is objected, however, to the plaintiff's recovery, that he 
made no demand of payment before suit. We do not think 
any demand was necessary. In Sherrod v. Woodward, 15 
N. C., 360, it was held that when one surety pays the whole 
debt, he cannot recover a ratable share from a co-surety with- 
out giving him notice of such payment. The reason is stated 
to be: “The defendant may be ignorant of the default of the 
principal or of the payment by the plaintiff. He may be 
willing to pay his part without suit, or notice may be impor- 
tant to him to procure the means of reimbursement.” Nor- 
fleet v. Cromwell, ante, 1, was a case in which it was thought 
that notice was necessary for similar reason. See also, 1 
Chit. Pl., as cited in that case. But it seems to us that those 
reasons are not applicable in this case. The defendant of 
course knew of his own default; he knew that judgment had 
been obtained against both the plaintiff and himself, and he 
might have known, and we think he was put on the inquiry, 
and was therefore bound to know, that the plaintiff had paid 
the debt: 

There is no error in the instructions of the Judge, and the 
judgment below must be affirmed, 

Per Curiam. - Judgment affirmed. 


Cited: Leak v. Covington, 99 N. C., 566. 
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(439) 
WILLIAM D. SMITH vy. WILLIAM R,. LOVE and AMBROSE 
OVERBAUGH. 


In an action to recover the price of certain guano sold to the defend- 
ants for use by themselves, it having been sworn that the article 
was worthless: Held, 


That the fact that one of the defendants, after the article had been 
made use of, in a conversation with the plaintiff promised that, 
if the latter would release him he would pay one-third of the 
price, in order to avoid a lawsuit, was no evidence of a new 
contract: and, semble, also, none of the original contract, but 
was merely an unaccepted offer to compromise. 


(1 


That if the article was worthless the plaintiff could not recover— 
a redelivery of it by the defendants having been rendered impos- 
sible because it had been destroyed by the means resorted to in 
order to ascertain its value; or unnecessary, because, being 
wholly without mercantile value, it need not have been returned. 


(Daniel v. Wilkerson, 35 N. C., 329; McEntyre v. McEntyre, 34 N. C., 
299; Caldirell v. Smith, 20 N. C., 198; Dickson v. Jordan, 33 N. C., 
166, approved). 


~ 
te 


Civin action for money, tried before Buxton, J., at Spring 
Term, 1870, of CumBerRLanp. The ease is stated in the 
opinion, 

Verdict for the defendants, and judgment accordingly. 
Appeal by the plaintiff. 


Hinsdale, for the appellant. 
Fowle & Badger, contra. 


Ropman, J. This was an action in which the plaintiff 
sought to recover $321.38, the price of certain guano sold 
and delivered to the defendants for their use as agriculturists. 
The defendants admitted the receipt and use by them of an 
article delivered to them by the plaintiff as guano, and a 
promise to pay the sum claimed; but they allege that this 
article was not guano at all, and that it was utterly worthless. 
Love, one of the defendants, was examined by the 
plaintiff, and testified that he told the plaintiff, after (440) 
the guano had been used, that if the plaintiff would 
release him he would pay one-third of the price, to avoid a 
lawsuit. 

The Judge instructed the jury that the evidence of Love 
was not competent to prove a contract made, after the de- 
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livery of the article, to pay one-third of the price, but was 
allowed to go to them as evidence of what is called in the 
case, the first contract. The plaintiff excepted to this. We 
think the Judge committed no error to the prejudice of the 
plaintiff. The testimony of Love proved only an offer to 
compromise, which was not accepted, and was therefore no 
contract. at all. 

We are inclined to think the Judge should have told the 
jury that it did not tend to prove the eontract declared on, 
and that it should be entirely disregarded. An offer to com- 
promise a demand is no admission of its rightfulness. 1 
Greenl. Ev., 192; Daniel v. Wilkerson, 35 N. C., 329. 

The Judge instructed the jury that “if the article sold was 
a genuine article, no matter how deficient in quality, the con- 
tract price must govern. But if it was a spurious, counter- 
feit article and worth nothing, then the plaintiff can recover 
nothing.” The plaintiff excepted. 

The first branch of the instruction was in favor of the 
plaintiff, and he cannot complain. How far it may be war- 
ranted in the present state of the law, we are not called on 
to inquire. In the second branch we see no error. It is 
familiar doctrine that upon an executory contract, where 
there is a total failure of consideration, the plaintiff cannot 
recover. 1 Pars. Cont., 162; McHntyre v. McEntyre, 34 
N. C., 299. It is equally reasonable, though perhaps not as 
well known, that, “when a vendor sells an article by a partic- 
ular description, it is a condition precedent to his right of 
action that the thing which he offers to deliver, or has deliv- 

ered, should answer the description.” Benjamin on 
(441) Sales, 442; Chantor v. Hopkins, 4 M. and W., 399. 
“Tf the sale is of a described article, the tender of 
an article answering the description is a condition precedent 
to the purchaser’s liability, and if this condition be not per- 
formed the purchaser is entitled to reject the article, or, if 
he has paid for it, to recover the price as money had and 
received for his use.” Benjamin, 443, 449, 479; Caldwell 
v. Smith, 20 N. C., 193. 

It is true that in such a case the general rule is that the 
buyer must return or offer to return the article in a reason- 
able time after its falsity is discovered. But if it is néces- 
sarily destroyed in making that discovery, or if it be wholly 
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without mercantile value, this principle cannot apply. Cald- 
- well v. Smith, ubi sup. For example, if on a contract to 
deliver so many barrels of whiskey, water be delivered, there 
‘an be no necessity for returning the water. 

Dickson v. Jordan, 33 N. C., 166, cited for plaintiff, sup- 
ports the first branch of the Judge’s instruction, but has no 
bearing on the second. 

Per Curiam. Judgment affirmed. 








(442) 
GEORGE W. CHARLES and others vy. W. W. KENNEDY, exr., etc. 


1. A clause in a will, giving “unto my wife Lovey the use and benefit 
of all my estate, real and personal, after paying my just debts, 
during her natural life. I also leave in the power of my wife 
Lovey to lay out all the surplus funds, consisting of notes and 
cash, in land, for her especiil use and benefit during her natural 
life, and after her death to be given to my niece, Mary Jane; 
also, a county claim of the following amount, $2,573.21, to be 
appropriated as above,” gives a remainder in the surplus funds 
to Mary Jane, whether they were invested in lands or not. 


2. Especially is this so in a will in which it appears that Mary Jane 
was the principal object of the testator’s bounty, and that the 
testator did not intend to die intestate as to any portion of his 
estate. 


Civit action, for the recovery-of distributive shares in a 
fund of which it was alleged that one Thomas Pool had died 
intestate, argued, upon demurrer as to part of it, before Pool, 
J., at Fall Term, 1869, of Pasquorankx. 

The question raised by the demurrer turned upon the con- 
struction of the second clause in the will, which is as follows: 
“T hereby leave unto my wife Lovey the use and benefit of 
all my estate, both real and personal, after paying my just 
debts, during her natural life. I also leave in the power of 
my wife Lovey to lay out all the surplus funds, consisting of 
notes and cash, in land, for her especial use and benefit 
during her natural life, and after her death to be given to 
my niece, Mary Jane; also a county claim of the following 
amount, $2,573.21, to be appropriated as above.” 

The plaintiffs claimed that, as it was admitted that the 
wife of Thomas Pool had died without executing the power 
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conferred upon her therein, of investing in land the “surplus 


funds,” the testator must be held to have died intestate as to- 


the remainder therein after such wife’s death. 
The will (dated 20 August, 1838) consisted of seven 
clauses. By the first, a tract of one hundred and 
(443) forty-nine acres of land was given to the heirs of Rich- 
ard Pool, ete. ; the second is given above ; by the third, 
six hundred and twenty-eight acres of land and nineteen 
slaves (the land, after his wife’s death), and, by the fourth, 
four hundred acres of land and seven slaves were given to his 
niece, Mary Jane Pool, after his wife’s death; by the fifth, 
a slave was given to Susie Wilcox, after his wife’s death; by 
the sixth, a certain house was to be sold and the proceeds 
given to his wife; and by the seventh, his wife was appointed 
executrix. 
The defendants demurred to the bill so far as the claim 
above was concerned, and answered as to other parts of it. 
His Honor, after argument, sustained the demurrer, and 
the plaintiffs appealed. 


Pool and Smith, for the appellants. 
Bragq, contra. 


Reape, J. The question is as to the proper construction 
of the second clause of they will of Thomas Pool, 
(445) which is given above. 

The widow did not “lay out the surplus fund in 
land,” and the question is, whether her failure to do so caused 
an intestacy as to the remainder of the surplus fund or 
whether it vested in Mary Jane. The next of kin of the tes- 
tator insist, that it was a gift to the widow for life, with a 
power to invest the fund in land, and then to give the land 
to Mary Jane; and that as the power was never executed, the 
legacy to Mary Jane fails. In behalf of Mary Jane it is 
insisted that it was not a general power simply, but a power 
coupled with a trust which vested in Mary Jane, and that it 
was not to be lost for the want of a trustee, and that the Court 
will enforce it. 

The learning upon the subject was well presented and will 
be found in the eases cited. We think, however, that the 
doubt as to the proper construction may be solved by trans- 
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posing the parts of said clause, so as to read as follows: “I 
also leave to my wife Lovey all the surplus funds, consisting 
of notes and cash and a county bond of $2,573.21, during her 
life, and after her death to be given to my niece Mary Jane; 
with the power to my wife to lay out the funds in land, in 
which event the land shall go to Mary Jane, as the fund itself 
would have gone.” 

With this reading it is plain that the remainder in the sur- 
plus fund would go to her if the investment had been made. 
We think that this is the proper construction of the clause, 
and that the remainder in the surplus fund vested in Mary 
Jane, whether laid out in land or not. We would so construe 
the clause unaided by extrinsic circumstances; but we are 
further induced to it by the considerations, (1) that it ap- 
pears from the whole will that Mary Jane was the principal 
object of the testator’s bounty (after his wife), and we cannot 
conceive why the testator desired her to have it if converted 
into land, and to lose it if not converted. The only 
reason suggested at the bar was that it might be to (446) 
guard against improvident marriage; but in other 
parts of his will he gives her not only land, but very large 
legacies in personal property. If he desired that she should 
have it in land only, it would have been easy in him to make 
it imperative on his wife to make the investment, instead of 
leaving it discretionary with her, as his language clearly indi- 
cates. (2) There is nothing to indicate that the testator in- 
tended to die intestate as to any portion of his estate. 

There was no error in sustaining the demurrer which re- 
ferred to the second clause, but there was error in dismissing 
the bill. The plaintiffs are entitled to an account, if they 
desire it, and if there are other questions they will arise upon 
exceptions to the account. 

Per Curiam. Order accordingly. 
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DOE on dem. of J. W. HOWELL and others v. ALLEN BUIE. 


The Act of 10 February, 1863 (ch. 34), by suspending the statute of 
limitations, prevented a possession of land extending from 15 
October, 1845, to 16 January, 1868, from barring the State under 
the act giving such operation to twenty-one years’ possession 
with color of title. 


Esectrment, tried before Buxton, J., at Spring Term, 
1870, of Moore. The facts appear in the opinion. 
Verdict, ete., for the defendant, and the plaintiff appealed. 


(447) Fuller and Phillips & Merrimon, for the appellant. 
Manning, contra. 


Reapr, J. The lessor of the plaintiff claims title under a 
grant from the State, dated 12 August, 1867. The defend- 
ant claims title by virtue of twenty-one years’ possession un- 
der color of title, ne known and visible boundaries. Rev. 
Code, ch. 65, see. 2. Defendant had such possession from 15 
October, 1845, to January, 1868—more than twenty-one 
years. The plaintiff replies to this, that the Act of 10 Feb- 
ruary, 1863, ch. 34, suspends the statute of limitations in the 
Revised Code, supra; and that is the only question in the 
ease. That act is as follows: “In computations of time for 
the purpose of applying any statute limiting any action or 
suit, or any right or rights, or for the purpose of raising 
any presumption of any “release, payment or satisfaction, or 
any grant or conveyance, the. time elapsed since 20 May, 
1861, or which may elapse until the end of the present war, 
shall be excluded from such computation.” 

At the time of the passage of that act the defendant had 
had possession for less than sixteen years. Add the time of 
his possession after the war, and it still makes less than 
twenty-one years; and therefore the State, under which the 
plaintiff claims, was not barred by the statute of limitations. 
If it had appeared in the case, as probably the fact is, that 
those under whom the defendant clainis had had possession 
for such length of time as, added to the defendant’s posses- 
sion, would have made twenty-one years up to the Act of 
1863, the defendant’s title would be good. If the fact is so, 
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then it may avail the defendant in a subsequent proceeding, 
but not as the case is now before us. 

There is no error. : 

Per Curiam. Judgment affirmed. 


Cited: Benbow v. Robbins, 71 N. C., 339; Kitchen v. Wil- 
son, 80 N. C., 198. 





(448) 
WILLIAM B. THOMPSON vy. ARCHIBALD T. McNAIR and others, 


An injunction, obtained by a plaintiff at law, in order to preserve 
property in litigation until the determination of the suit at law, 
having been dissolved: Held, that no reference to ascertain dam- 
ages sustained by the defendant because of such injunction, or 
other proceedings upon the injunction bond, could be had until 
after the determination of the suit at law. 


(Falls v. McAfee, 24 N. C., 236, approved). 


Exceptions to a report in equity, tried before Buxton, J., 
at July Special Term, 1869, of Roprson. 

The plaintiff had brought an action of trespass q. c. f. 
against the defendants, for injury to certain turpentine lands, 
and in order to preserve the property during the pending of 
such suit had also obtained an injunction against them. At 
Spring Term, 1867, the injunction was dissolved because the 
plaintiff had failed to show that the defendants were insol- 
vent, and upon application by the defendants an order of 
reference was made to ascertain the damages sustained by 
the defendants by reason of the improper suing out of the 
injunction. 

The commissioner passed upon the titles of the parties, 
and ascertained the damages to be $1,225. The report hav- 
ing been excepted to by the plaintiff, his Honor set it aside, 
and the defendants appealed. 


N. A. McLean and W. McKay, for the appellants. 
Leitch, contra. 


Pearson, C. J. Falis v. McAfee, 24 N. C., 236, is de- 
cisive of this case. It cannot be known judicially that the 
injunction was wrongfully sued out, until the action at law 
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is disposed of. Suppose the defendants should be allowed to 
have judgment in this proceeding, on the ground that there 
was not probable cause, and afterwards the action at 
(449) law be decided in favor of the plaintiff: he would be 
entitled to recover back the very damages that the de- 
fendants now seek to recover, and the record of the Court 
would be inconsistent and contradictory. 

An injunction in aid of an action at law, to preserve the 
property pending the suit, is of rare occurrence. The fact 
that in order to make a report the commissioner in equity 
felt constrained to pass upon the legal title in anticipation of 
the judgment in the suit at law, presents a legal absurdity 
which the courts avoid in judicial proceedings. An analogy 
may be found in the action for malicious frosecution. It is 
settled that the action cannot be maintained until the indict- 
ment is finally disposed of, either by an acquittal or a nol. 
pros. Otherwise, the defendant might recover damages and 
be afterwards convicted of the offense, and thus the record 
be made to contradict itself. We concur with his Honor in 
the Court below. 

Of course the rights of the defendant, if he has any, will 
not be affected by refusing to allow him to proceed on the 
injunction bond until the action at law is disposed of. This 
order is made without prejudice, and the defendant will be 
at liberty to proceed hereafter as he may be advised. 

Per Curiam. Judgment affirmed. 


Cited: Crawford v. Pearson, 116 N. C., 720; R. R. v. 
Mining Co., 117 N. C., 193. 
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(450) 
J. T. PETTEWAY, and JOHN W, HINSDALE, admr., v. 
JOHN DAWSON. 


A motion to strike out the name of a plaintiff, made by the attorney 
for the defendant, by virtue of a power of attorney to that end 
given by one of the plaintiffs, will be refused where the attorney 
for the plaintiff produces a letter from him of a date later than 
that of the power, authorizing the suit to go on. 


Morton to strike out the name of one of the plaintiffs, 
made before Buxton, J., at Spring Term, 1870, of CumsBerr- 
LAND. - The facts appear in the opinion. 

His Honor refused to strike out, and the plaintiff Pette- 
way appealed. 


Fowle & Badger, for the appellant. 
Hinsdale, contra. 


Reape, J. There are two plaintiffs of record. The de- 
fendant’s attorney produced a power of attorney from the 
plaintiff Petteway, to dismiss the suit. The plaintiffs’ attor- 
ney thereupon produced a letter from said Petteway, dated 
since the power of attorney, authorizing him to prosecute 
the suit. His Honor refused the motion of the defendant’s 
attorney to dismiss the suit, and the defendant’s attorney 
prayed an appeal for the plaintiff Petteway, and signed a 
bond as surety for him to secure the defendant his costs. 
These proceedings are certainly “of the first impression.” 

The only question presented at the bar was, whether the 
letter to the plaintiffs’ attorney revoked the power of attor- 
ney to the defendant’s attorney. This is too plain for discus- 
sion. We suppose that the defendant’s attorney did not 
mean to appear, and that his Honor would not have allowed 
him to appear, on both sides, and that the production of the 
power of attorney was only in the nature of a demand 
upon the plaintiff’s attorney for his authority to pros- (451) 
ecute for the plaintiffs. As soon as the plaintiffs’ at- 
torney produced the letter, that demand was answered, and 
the suit ought to have proceeded. The letter was ample for 
that purpose. 

The interlocutory order being in favor of the plaintiffs, and 
as it appears of record that the plaintiff Petteway appealed 
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therefrom, there being no error, the said Petteway must pay 


the costs of the appeal. 
Per Curtam: Affirmed. 


Cited: Hollingsworth v. Harman, 83 N. C., 155. 





W. H. HOWERTON v. F. H. SPRAGUE. 


1. Where the defendant, upon a motion to dissolve an injunction, 
uses his answer as an affidavit, the plaintiff has a right to offer 
affidavits additional to his complaint. 


2. Where a creditor, by a binding contract, gives further time to the 

principal in a debt, this discharges the surety “by matter in 
pais.” Such discharge cannot be enforced by a justice of the 
peace, but by the Superior Court only: Therefore, 


3. In a case in which the creditor had taken out a process against the 
principal and surety before a justice of the peace, and had ob- 
tained judgment and levied an execution upon the goods of the 
principal, which subsequently he had instructed the officer to 
deliver up. upon, as was alleged, some binding contract to give 
such principal further time: Held, that the transaction did not 
amount to a satisfaction of the execution, but merely to a dis- 
charge by matter in pais, to enforce which the surety did right 
in resorting to an injunction in the Superior Court. 


(Clark v. Clark, ante, 150, approved). 


Insunction, heard upon motion to dissolve, before Cloud, 
J., at Spring Term, 1870, of Rowan. 
(452) The plaintiff was indebted to the defendant as 
surety for one Long. The latter had taken out pro- 
ceedings against his debtors before a magistrate, and had ob- 
tained judgment and issued an execution, which was levied 
upon personal property of Long sufficient to satisfy it. Whilst 
this levy existed, a conversation and transaction took place 
between Sprague and Long. This was said by plaintiff to have 
been without his knowledge and against his consent, and to 
have amounted to the giving of further time to the principal 
debtor. It was also alleged by the plaintiff that Sprague 
therein consented to waive the levy made by the officer as 
above. Upon this the plaintiff commenced an action in the 
Superior Court, and obtained an injunction therein from 
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Mr. Justice Settle of the Supreme Court. The defendant 
answered, denying the material allegations in regard to the 
character of the transaction with Long, and the plaintiff’s 
ignorance thereof, or dissent thereto. 

At the hearing before Cloud, J., after the complaint and 
the answer had been read, the plaintiff offered the affidavits 
of the officer and of Long, in support of his case, but, upon 
objection by the defendant, the Court rejected them. 

Order vacated ; appeal by the plaintiff. 


Boyden & Bailey and Clement, for the appellant. 

Blackmer & McCorkle, contra. 

(453) 

Pearson, C. J. If personal property sufficient to 
satisfy an execution be levied on, the debt is theréby satisfied, 
unless the property is destroyed without default, or unless 
the property is delivered back to the defendant in the exe- 
cution. Consequently, the debt here was not satisfied by the 
levy. 

The plaintiff insists that the creditor without his consent 
entered into a binding contract with the principal debtor to 
give further time, the effect of which was to discharge him 
(the plaintiff) from further liability as surety. 

It is a well-settled principle of equity as between creditor 
and surety, when the creditor by a binding contract and not 
a mere nudum pactum gives further time to the principal 
debter, the surety is “discharged by matter in pais,” as it is 
termed in the books. Of this equitable discharge the justice 
of the peace had no jurisdiction; the equity could only be 
enforced by the Superior Court. It would have been other- 
wise if the debt had been satisfied. His Honor therefore 
properly took jurisdiction, and heard the motion to dissolve 
the injunction, upon the complaint and answer and argu- 
ment of counsel. But he fell into error in rejecting the addi- 
tional affidavits offered by the plaintiff, by not adverting 
to the fact that on hearing the motion the answer as well 
as the complaint was to be treated as an affidavit. Had the 
defendant put his motion on the insufficiency of the 
matter set out in the complaint, the plaintiff would (454) 
not have been allowed to offer additional affidavits; 
but when he used the answer as an affidavit, it opened the 


395 











IN THE SUPREME COURT. [ 64 





McArTHUR UV, MCEACHIN. 








door and let in additional affidavits. C. C. P., see. 196; 
Clark v. Clark, ante, 150. . 
Per Curiam. Reversed. 


Cited: Deal v. Cochran, 66 N. C., 271; King v. Winants, 
68 N. C., 64; Stirewalt v. Martin, 84 N. C., 7; Stallings v. 
Lane, 88 N. C., 217; Blackwell v. McElwee, 94 N. C., 430; 
Bell v. Howerton, 111 N. C., 73. : 








DANIEL McARTHUR and others v. JOHN C. McEACHIN 
and others. 


It is not competent for a Superior Court to grant an injunction 
against an order by county commissioners within the sphere of 
their general duties, laying out a public road; nor can such 
Court, otherwise than under an appeal from such order, rescind it. 





(State v. Jacobs, 44 N. C., 218; Bledsoe v. Snow, 48 N. C., 99, ap- 
proved). 


InsuncTion, granted by Russell, J., at Spring Term, 1870, 
of Roprson. No statement of facts is required. The con- 
troversy is the same which appears ante, 72. 

The defendants appealed. 


N. A. McLean, for the appellants. 
Leitch, contra. 


Dick, J. The Board of Commissioners of Robeson are 
entrusted with the important public duty, and are invested 
with the necessary authority, to lay off public roads and 
build bridges in their county. Special Act 1868-69, ch. 104. 

The manner in which their authority is to be exer- 
(455) cised is regulated by a general statute. Acts of Spe- 
cial Session 1868, ch. 20. Upon such subjects they 
possess exclusive original jurisdiction, and are not liable to 
a civil action at the suit of a party aggrieved by an erroneous 
discharge of their public duties. The remedy of such a party 
ean be obtained in the Superior Court on an appeal, or by 
writ of certiorari. State v. Jacobs, 44 N. C., 218; Bledsoe 
v. Snow, 48 N. C., 99. 
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The plaintiffs in this action seek to rescind an order made 
by the Board of Commissioners in the exercise of their 
legitimate authority, and also to restrain, by injunction, an 
officer duly appointed by said board, from discharging his 
appropriate public duties. 

Such remedy cannot be had by a civil action in the Supe- 
rior Court, which has only appellate jurisdiction in the mat- 
ter. Cooley on Const. Lim., 408. 

The injunction must be vacated and the proceedings dis- 
missed, 

Per Curtam. Ordered accordingly. 


Cited: Ashcraft v. Lee, 75 N. C., 158. 








(456) 
BEVERLY POWELL v. WILLIAM A. LASH. 


Where successive dams at a Gertain point upon a creek had thrown 
the water back upon the plaintiff’s land to a certain extent for 
more than twenty years, and after that a new dam, no higher 
than the former dams, but tighter than they, erected six feet 
lower down the creek, filled up the bed of the stream with sand 
and sobbed the plaintiff’s land to a considerably greater extent 
than before, although it did not pond the water further back: 
Held, that the easement obtained by the twenty years’ posses- 
sion, upon the maxim tantum prescriptum, quantwm possessum, 
did not protect the owner of the dam from liability on account 
of the new injury. 


(Felton v. Simpson, 33 N. C., 84, and Mebane v. Patrick, 46 N. C., 23, 
approved). 


Peritrion (filed 1868) to recover damages for an injury 
done by a mill-dam to lands of the petitioner, tried before 
Cloud, J., at Spring Term, 1870, of Sroxes. 

The boundary of the plaintiff’s land approached the creek 
on which the dam was, on its eastern side, about two hun- 
dred yards above the dam, and ran thence up the creek two 
hundred or three hundred yards, and then crossed it at right 
angles running west. Two dams that had previously stood 
near the point where the present dam stands, and succes- 
sively up to the time that it was erected, had thrown the 
water back so as to damage the plaintiff's land upon the 
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eastern bank for more than twenty years before, up to a 
point about one hundred yards below that at which the 
plaintiff’s line crosses the creek. In 1858 or 1859 the 
present dam was erected, at a point six feet farther down 
the creek than that which it succeeded. It was no higher 
than the former dam, but was tighter. It did not pond the 
water as far as either of the former dams, but after its erec- 
tion sand and mud accumulated at the upper end of the 
pond gradually, and drove the pond or backwater nearer 
and nearer to the dam, and at the same time raised the bed 

of the stream through the plaintiff’s land, above the 
(457) line which crosses the creek, until the water became, 

in 1866 and thence down to the present time, on a 
level with the banks at the line, and of the average of a foot 
and a half below the top of the bank through forty acres of 
bottom, which became sobbed and unfit for cultivation. Pre- 
viously, the banks at the point where the line crosses were 
three feet high, and through the body of the forty acres they 
were four or four and a half feet high; and the bottom was 
dry enough for cultivation, and yielded fine crops. 

The defendant showed that for ten or fifteen years past 
the banks of the creek had been cleared, and that the creek 
had been gradually filling up for five or six miles above the 
dam, and that the same fact was to be observed in other 
streams. 

The plaintiff admitted that the defendant, and those with 
whom he was connected, had had a twenty years’ user of so 
much of the plaintiff’s lands as lay between the point where 
the line approached the pond on the east side of the creek 
and a point about one hundred yards below where the line 
crosses the creek. 

The plaintiff requested the Court to charge that a twenty 
years’ user afforded a presumption of a grant of license or 
easement only to the extent and in the state to which there 
was enjoyment for the whole twenty years, and that if from 
the evidence they should believe that there had never been 
a user for that length of time above where the line crosses 
the creek, that the plaintiff was entitled to damages for the 
injury to his bottom-lands above the said line. 

The Court declined so to charge, and instructed the jury 
that a twenty years’ maintenance of the dam, and for that 
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time using any part of the plaintiff’s lands, whether above or 

below the line crossing the creek, afforded a presumption of 

an easement, and rendered the defendant irresponsible for 

damages, although the jury might believe that the 

filling up of the bed of the stream and sobbing the (458) 

plaintiff’s bottom-land above where his line crosses 

the stream was occasioned by the dam of the defendant. 
Verdict for the defendant; judgment accordingly; appeal 

by the plaintiff. 


J. I. Scales and Phillips & Merrimon, for the appellant. 
Battle & Sons and Bragg, contra. 


Dick, J. . The plaintiff admitted “that the defendant 
and those with whom he was connected, had had a twenty 
years’ user of so much of the plaintiff’s land as lay between 
the point where the line approached the pond on the east 
side of the creek and a point about one hundred yards below 
where the line crosses the creek.” This admission is in ac- 
cordance with the facts set forth in the case. As the plain- 
tiff permitted the defendant and those under whom he 
claimed to have the uninterrupted user and enjoyment of 
the land for twenty years, for the purposes of a mill-pond, 
the law presumes that a right had been granted, and will 
not afford damages for an injury occasioned by such ease- 
ment. The rights of the defendant and the acquiescence in 
the injury on the part of the plaintiff are commensurate 
with the extent of the user on which the presumed grant is 
founded. On this subject the courts of the common law have 
adopted the rule of the civil law—tantum prescriptum, quan- 
fum possessum. Washburn Easements, 123; Angell Water- 
courses, 452. : 

The modern doctrine of easements by prescription was 
adopted for the purpose of quieting titles and giving effect 
to long-continued possession. It is founded upon the fact 
that there has been an adverse possession and assertion of a 
right which exposed the party to an action, and the party 
encroached upon has neglected to sue for the injury 
for a period of twenty years. The law presumes that (459) 
the right asserted could not have been allowed unless 
there had been a grant. Felton v. Simpson, 33 N. C., 84; 
Mebane v. Patrick, 46 N. C., 23. 
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Every easement by prescription is an invasion of the rights 
of the owner of the servient tenement, and he is only estopped 
from claiming damages as to such injuries as he has quietly 
submitted to for twenty years. If any new injury is occa- 
sioned by the easement, the owner of the servient tenement 
may, at any time within twenty years, sustain an action for 
this additional invasion of his rights. 

The damages claimed by the plaintiff in this case are for 
the injury occasioned by the mill-pond to forty acres of bot- 
tom-land above the pond. It appeared in evidence that 
before the erection of the new dam by the defendant in 1859 
the forty acres of bottom-land “were in a good state of cul- 
tivation and yielded fine crops,” and had never sustained 
any injury from the dams erected by the previous owners; 
that the wat@ér in the channel at the point where the line 
crosses was three feet below the top of the banks, and the 
average height of the banks above the current was four or 
four and a half feet through the whole extent of the bottom- 
lands of the plaintiff. Soon after the new and tight dam of 
the defendant was erected the pond began to fill up with 
sand and mud, so that the water in the channel became 
level with the banks at the point where the line crosses, and 
was elevated in the same proportion through said bottom- 
land. This elevation of the water-level has rendered the 
land unfit for cultivation, and thus caused great injury to 
the plaintiff. 

The plaintiff insisted that this injury had existed but a 
few years, and was caused by the mill-pond of the defendant. 
This was a question of fact to be decided by the jury, and 

the instructions asked for by the plaintiff’s counsel 
(460) were substantially correct, and ought to have been 
given. His Honor was in error in charging that “a 
twenty years’ maintenance of the dam, and for that time 
using any part of the plaintiff’s land, whether above or below 
where the line crosses the creek, afforded a presumption of 
an easement, and rendered the defendant irresponsible for 
damages, although the jury might believe the filling up of 
the bed of the stream and the sobbing of the plaintiff’s bot- 
tom-land above where the line crosses the stream was occa- 
sioned by the dam of the defendant.” 

The rights of the plaintiff were greatly prejudiced by this 
ruling of his Honor, and there must be a 

Per Curran. Venire de novo. 
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H. W. REYNOLDS v. THE STATE OF NORTH CAROLINA. 


/ 


The “recommendatory jurisdiction” over claims against the State, 
conferred upon the Supreme Court by the Constitution (Art. IV, 
sec. 11) does not extend to the settlement of disputed questions 
of fact, but only to the decision of such important questions of 
law as may arise in claims, the facts in which are agreed upon. 


(Bledsoe v. The State, ante, 392, cited and approved). 


Craim against the State, filed in this Court, January, 
1870, and heard under Art. IV, see. 11, of the Constitution 
of the State. 

The subject of the claim was the value of forty-four bales 
of cotton, said to nave been sold by the State for about $6,290. 
The case set up by the plaintiff, a citizen of Virginia, 
was that he had purchased the cotton during the late (461) 
war, in South Carolina; that it had remained there in 
his possession until September, 1865, when it was seized with 
military foree by one Mitchum; that he subsequently trans- 
ferred it to Charlotte, N. C., at which place it was taken 
from him for the United States Government by one Captain 
Leftingwell, U. S. A.; and that afterwards, about November, 
1865, Leffingwell transferred it to the State of North Caro- 
lina in part satisfaction of a claim which the latter had 
against the United States for other cotton seized by them. 

This statement was controverted by the State. 


Moore and Battle & Sons, for the claimant. 
Attorney-General, contra. , 


Pearson, C. J. We are fully satisfied, on a perusal of 
the papers in the proceeding, of the correctness of the view 
taken in Bledsoe v, State, ante, 392, to-wit, that our “recom- 
mendatory jurisdiction” in regard to claims against the State 
does not embrace cases involving mere matters of fact, and 
that it was not the intention of the framers of the Constitu- 
tion to impose upon the Court the labor of the trial of facts, 
and that the jurisdiction is confined to claims where, the facts 
being agreed on, it was supposed an opinion of the Supreme 
Court on important questions of law would aid the General 
Assembly to dispose of such cases; it having been before a 
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‘question whether the Judges could, consistently with their 
constitutional duties, communicate an opinion to the Legis- 
lature. 

In this case there does not seem to be any important ques- 
tion of law presented by the evidence; but the matter de- 
pends on the facts as they may be arrived at from an exam- 
ination and consideration of conflicting affidavits and loose 
statements in reference mainly to the identification of the 

cotton. Supposing the cotton to be sufficiently identi- 
(462) fied, as a matter of fact, which this Court does not 

assume the task of settling, we are inclined to the 
opinion that the legal effect of the order of Captain Lefting- 
well, which recognizes Mitchum as an agent of the United 
States Government, and directs the Charlotte and South 
Carolina Railroad Company to deliver the cotton to the de- 
partment as property of the United States, taken in connec- 
tion with his subsequent order transferring the cotton to the 
State of North Carolina in satisfaction of a claim admitted 
by him to be well founded, is to make the government of the 
United States primarily liable to the plaintiff, if he can es- 
tablish his claim and put himself in a condition to be allowed 
to assert it (Mrs. Alexander’s cotton, 2 Wall., 404); and 
that the State cannot be resorted to in the first instance, if 
she can be made liable at all, for accepting the cotton in satis- 
faction of a valid claim, from an agent of the United States 
having it in his possession and assuming the right to dispose 
of it as property of his government. 

The complaint will be dismissed at the costs of the plain- 
tiff. 


Per Curiam. Ordered accordingly. 


Cited: Horne v. State, 82 N. C., 384; Reeves v. State, 93 
N. C., 258; Cowles v. State, 115 N. C., 181; Garner v. 
Worth, 122 N. C., 257; Miller v. State, 134 N. C., 272. 
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(463) 
SMITH and PENLAND vy. CHARLES DEWEY, assignee, etc. 


The defendant, as assignee in bankruptcy of the Bank of North Caro- 
lina, had obtained judgment at: Fall Term, 1869, of Burke Supe- 
rior Court against the plaintiffs upon a note made by them to the 
bank; an execution coming to the hands of the Sheriff, the de- 
fendants, “being unable to obtain bills upon said bank,” tendered 
to the Sheriff one-half of the amount of the judgment in currency, 
in satisfaction of the whole, which being refused, they obtained 
an injunction: Held, that it had been granted improvidently. 


Morron to vacate an injunction, overruled by Cannon, J., 
at chambers, for Haywoop? 18 June, 1870. 

The complaint alleged that defendant, as assignee in bank- 
ruptey of the Bank of North Carolina; had obtained a 
judgment against them, upon a note they had given to 
the bank, at Fall Term, 1869, of Burke; that execution 
issued therefor, and that they, “being unable to obtain ‘bills 
upon said bank,” had tendered to the Sheriff one-half the 
amount of the judgment in currency, in satisfaction of the 
whole, and that it had been refused, 

Thereupon, on application by them, his Honor issued an 
injunction. Subsequently, as above, the defendant applied 
at chambers to have the order vacated. This was refused, 
and he appealed. 


Moore and Phillips & Merrimon, for the appellant. 
Bragg, contra. 


Pearson, C. J. Had the plaintiffs been able to procure 
notes of the bank, and pleaded by way of set-off, an interest- 
ing question would have been presented. But. the question 
made by the facts set out in the complaint is too plain for 
discussion. The plaintiffs’ case does not come within the 
meaning of the words of the statute, by the most latitudinous 
construction, to say nothing of the bankrupt law, or 
the rule, “good matter must be pleaded in due form, (464) 
apt time and proper order.” 

The order below is reversed, and the injunction vacated. 
Per Curran. Reversed. 
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T. C. and L. A. BECKHAM, exrs., eté., v. WITTKOWSKI & 
RINTELS. 


1. Where one of two executors had informed creditors of his that 
certain cotton in a warehouse belonged to him, and thereupon 
they attached the same for a debt due by him: Held, that such 
executors, upon interpleading, were not estopped by the declara- 
tions made as above. 


2. Executors who had qualified in South Carolina, and afterwards 
removed property from that State into this, may maintain a suit 
here for such property without again proving the will and taking 
out letters; in such case they need only show a duly certified 
copy of the record, ete., in South Carolina as evidence of their 
title. 


ATTACHMENT, tried before Logan, J., at Spring Term, 
1870, of MeckLeNnBuRG. 

The property attached was four bales of cotton, seized in 
the possession of one Bryce, at Charlotte, as the property of 
the plaintiff L. A. Beckham, a resident of South Carolina, 
by the defendants, who were his creditors. It was shown 
that he had told them that it was his private property. A 
question was thereupon raised, whether the plaintiffs were 
not estopped to show that the cotton belonged to them, as 
executors of another Beckham, also a resident of South Car- 
olina, and had, after his death, been sent by them, as execu- 

. tors, to Charlotte, and been deposited with Bryce. 
(465 It was also objected that the plaintiffs had not 
proved the will, and qualified again in this State, as 


was alleged to have been their duty before suing here. 


Under the instructions of his Honor there was a verdict 
for the plaintiffs. Judgment accordingly, and appeal by the 
defendants. 


Dowd, for the appellants. 
Barringer, contra. 


Reape, J. There are two questions presented in this case: 
_ 1. Whether, if one of the plaintiffs, L. A. Beckham, de- 
posited the cotton in his own name with Bryce, he and the 
other plaintiff, T. C. Beckham, were estopped, after it had 
been levied on by the defendants as the property of L. A. 
Beckham, from claiming the cotton as the property of the 
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plaintiffs as executors of J. C. Beckham. It will be ob- 

served that the question is not whether the plaintiffs are 

estopped to deny title in L. A. Beckham, the depositor, so 

as to defeat any lien which Bryce had for advancements, 

but whether they are estopped to show the truth as against 

the defendants, who are strangers to the transaction. Clearly 

they are not: if for no other reason, because estoppels must 

be mutual, and there is no mutuality here. The most that 

os can be made of L. A. Beckham’s alleged declaration that the 

cotton was his individual property, is that it was a falsehood 

which did the defendants no harm and of which they had no 

right to take advantage. 
2. Whether the plaintiffs, who were the executors of J. C. 

Beckham in South Carolina, could sue in North Carolina 

without proving the will and taking out letters testamentary 

here. We think they could. The cotton was raised in South 

Carolina, and was the property of the executors, to be ad- 

ministered there, and it was only brought to this 

State on sale in the market, when it was seized by (466) 

the defendants. | 

. The plaintiffs had the right to sue here for the property, 
and to offer a duly certified copy of the record of the probate 
of the will and of their qualification in South Carolina as evi- 
dence of their title, just as they would have the right to offer 
a bill of sale or any other instrument as evidence of title. It 
would have been otherwise if the property had been located 
in North Carolina at the death of the testator, to be admin- 
istered here. In that case, it would have been necessary, 
under our statute, to exhibit a certified copy of the record 
of probate and qualification in South Carolina, in our courts 
in North Carolina, for probate, and of the qualification of the 
executors in North Carolina; but as the property was not to 

_ be administered in North Carolina, there was no reason for 
taking out letters here. It was a simple question of title. 

Per Curiam. Judgment affirmed. 
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(467) 
LUKE MASON v. JAMES OSGOOD, aduinr., etc., and others. 


1, One who alleges that, as last and highest bidder, he had purchased 
lands at a sale made by an administrator under a license from 
the (late) County Court, and tendered a good note for the pur- 
chase money, but that the administrator refused to make title, 
and did not report the sale to court, as was his duty, but had 
conveyed it to a third person, should have sought relief by appli- 
cation to the court which granted the license, and in the case 
made by the petition to sell; and cannot maintain a bill in equity 
against the administrator and the purchaser, asking for title, etc. 


2. According to the plaintiff's case, the administrator had no license 
to sell to the party to whom he had conveyed, and therefore such 
sale was a nullity; and the plaintiff could not proceed against 
him under the idea that he was a trustee, etc. 


Bit in Equity, filed February, 1868, and argued upon 
demurrer, before Thomas, J., at Spring Term, 1869, of 
CRAVEN. 

The plaintiff alleged that the defendant Osgood, as admin- 
istrator of one Hood, had obtained a license from the County 
Court of Craven to sell a tract of land, which he described, 
and that at the sale (9 December, 1867) he had become the 
last and highest bidder, for $115, and having immediately 
thereafter offered to pay a part of the price in United States 
currency, and to give a note with good security for the bal- 
ance, subsequently (28 January, 1868) tendered a bond with 
good security for the whole, which Osgood refused to accept, 
but not on account of its insufficiency; and that since the sale 
Osgood had conveyed the land to one Hume, also made a 
defendant, for the price of $165, Hume then knowing that 
the plaintiff had purchased as above. The prayer was for 
an injunction against both, for a title, ete. The defendants 
demurred. 

His Honor dismissed the bill, and the plaintiff appealed. 


(468) Haughton and Phillips & Merrimon, for the appel- 


lant. 
Battle & Sons and R. G. Lewis, contra. 


Dick, J. A sheriff has authority under an execution to 
levy upon and sell the lands of the judgment debtor. The 
purchaser at such sale has a right, upon the payment of the 
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purchase money, to demand a deed from the Sheriff, and 
when the deed is executed the title will have relation to the 
-time of sale. An administrator’s authority is more limited 
where he sells the lands of the intestate under a license ob- 
tained from Court. He is a mere agent of the Court to 
execute a naked power, and a purchaser acquires no right to 
the land until the sale is confirmed and the title made, under 
an order of the Court granting the power of sale. If the ad- 
ministrator fails to report the sale, the purchaser may apply 
to the Court by a motion in the cause for a rule to compel 
such return, so that the Court may confirm the sale if it sees 
proper. ' 

In our case, as the sale was not confirmed, the plaintiff 
has no right to the land, and no claim to equitable relief. 

There is another objection to the relief demanded, ap- 
parent on the face of the bill of the plaintiff. The defendant 
Hume has not the legal title, and therefore cannot be de- 
clared a trustee for another person. The administrator had 
no authority to make a sale to the co-defendant, and of course 
no title passed. The title is still in the heirs at law of the 
intestate, and they are not parties. The Superior Court now 
has no power to compel the administrator to make a report 
of the sale. That relief ought to have been sought by a mo- 
tion in the cause, in the County Court. 

Per Curiam. Judgment affirmed. 


Cited: Joyner v. Futrell, 136 N. C., 304. 





(469) 
PETER CANSLER v. JAMES A. HENDERSON. 


“Thence N. 57 E. 34 poles, with the ditch, to a willow stump on the 
bank of the ditch”’—the ditch being, at the beginning, 18 links, 
and at end, 2 poles, wide, and the willow stump being not directly 
upon its bank, but upon a run which conveyed the water from 
the ditch—means through the middle of the ditch to its end, and 
thence down the run to the willow stump. 


Civit action, upon an arbitration bond, tried before Lo- 
gan, J., at Spring Term, 1870, of Gaston. 

The bond had been given with a view of settling a dispute 
between the parties in respect to land; and an award had 
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been made, the material portion of which, here, is that, in 
describing the boundary to be established between the par- 
ties, a line running from a sfone (marked B in the plat), 
the following language was used: “Thence N. 57 FE. 34 
poles, with the ditch, to a willow stump on the bank of the 
ditch.” The ditch nearest B was 18 links wide, and, at the 
other end, two poles wide. The willow stump was not upon 
the bank of the ditch, but some feet off, upon a run, which 
carried the water from the ditch, and northeastwardly from 
its lower end. A straight line from B to the stump did not 
touch the ditch. A line through the middle of the ditch was 
according to the course called for in the award, but the dis- 
tance called for went beyond the end of the ditch, and to the 
left of the run. 

The plaintiff claimed that the line ran through the middle 
of the ditch. In that event, the defendant had violated the 
award by erecting a fence upon the land of the plaintiff. 
The plaintiff also claimed that the penalty of the bond 
($1,000) was liquidated damages. 

His Honor, after laying down the rules of law applicable 

in cases of boundary, left the question involved to the 
(470) jury, stating that if they should find for.the plaintiff, 
he was entitled to nominal damages. 

Verdict for the defendant; rule, ete.; judgment, and ap- 
peal by the plaintiff. 


Guion and Bynum, for the appellant. 
Wilson, contra. 


Dick, J. The abstract principles of law laid down by 
his Honor are substantially correct. Battle’s Dig., Title, 
Boundary. 

The error of his Honor consisted in not applying the prin- 
ciples of law to the case before him. The only question in 
dispute is the proper location of the line between the stone 
at B and the willow stump at C, and this is a question of 
law, which ought to have been determined by his Honor. 
The description of the boundary in the award, after reaching 
the stone at B, is: “Thence N. 57 E. 34 poles, with the ditch, 
to a willow stump on the bank of the ditch.” The ditch was 
a fixed and certain object, existing at the time the award was 
made, and must control the course and distance. The word 
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“with,” in this connection, means “through” and not “paral- 
lel to,” as contended for by defendant’s counsel. By a fair 
legal construction of the description of the boundary in the 
award, the line commences at the stone at B and runs 
through the ditch to its end, and thence along the (471) 
water-run to the willow stump at C. 

The principles of law involved in this case are so plain and 
well settled that they need no further discussion or refer- 
ence to authorities. The jury found a verdict against the 
plaintiff, and therefore the question as to the measure of 
damages is not properly before us. 

On another trial it may be well for the plaintiff carefully 
to consider the question whether in law he is entitled to re- 
cover the damages he claims for so slight a trespass. 

Per Curiam. Venire de novo. 





THEOPHILUS BLAND vy. C. J. OHAGAN., 


A bond had been executed by the defendant, leaving the name of the 
obligee blank; the bond was afterwards executed by others, and 
then the blank was filled with the name of the plaintiff, and the 
date was altered; suit having been brought upon the bond, on 
the trial the plaintiff offered to show “that the signers of the 
paper authorized him to fill the blank and make the alteration 
of date, or assented to what he had done”: Held, that as par- 
ties who appeal from rulings below in regard to the evidence 
must set forth in distinct terms the evidence rejected, so that 
this Court may pass upon its admissibility, and as the proposi- 
tion above did not show the sort of evidence tendered, there 
appeared to be no error in its exclusion. 


(Darenport v. Sleight, 19 N. C., 381: Whitesides v. Twitty, 30 N. C.., 
431, and Marsh v. Brooks, 33 N. C., 409, approved). 


Dest, before Jones, J., at Spring Term, 1870, of Prrr. 

The plaintiff declared upon a bond for money, payable to 
himself. It appeared that the name of the obligee 
had been. inserted by one Haddock, to whom the de- (472) 
fendant had handed it for other signatures and for 
registration, after the defendant had executed it, having been 
in blank at that time, and that the date was also altered after 
that time. The plaintiff offered to show by Haddock .that 
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the signers of the paper authorized him to fill the’ blank 
and make the alteration of date, or assented to what had 
been done. His Honor excluded the evidence, and the plain- 
tiff excepted. 

Verdict for the defendant; judgment accordingly ; appeal 
by the plaintiff. 


Battle & Sons, for the appellant. 
Hilliard, contra. 


Dicx, J. The instrument sued on was not the deed of 
the defendant when it was handed to Haddock, as there was 
a blank as to the name of the obligee. Marsh v. Brooks, 33 
N. C., 409. . 

Haddock could not perfect the instrument by filling the 
blank with the name of an obligee, unless he did so in the 
presence of the defendants, and with their express assent, 
or by a written authority under their hands and seals. After 
the blank was filled, and the alteration made in the date, 
if the instrument had been presented to the defendants 
and they had ratifiéd the act of their agent and authorized 
the delivery of the instrument to the plaintiff, then it would 
have been a valid bond. Davenport v. Sleight, 19 N. C., 381: 

The plaintiff was bound to prove the due execution of the 

instrument as the bond of the defendants to entitle 
(473) him to recover judgment. On the trial he offered to 

show by Haddock “that the signers of the paper 
authorized him to fill the blank and make the alteration of 
date, or assented to what he had done.” 

This proposition was too general in its terms, as it might 
have included incompetent evidence, as, that the authority 
to the agent was by parol, or that the assent of the defend- 
ant was given in the absence of the altered instrument. A 
party who offers evidence upon a trial ought to set it forth 
in distinct terms, so that the Court may pass upon its admis- 
sibility, and see that it is relevant to the matters at issue. 
When this is done, and the evidence offered is improperly 
rejected, an appellate court can easily correct the error. 
Whitesides v. Twitty, 30 N. C., 481. 

The evidence as offered was "clearly inadmissible, and as 
the plaintiff had the right and opportunity of presenting the 
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matter in the strongest light which the facts of his case 
would justify, we must take it for granted that he was not 
prejudiced by the ruling of his Honor. 

Per Curiam. : Judgment affirmed. 


Cited: Street v. Bryan, 65 N. C., 622; 8S. v. Purdie, 67 
N. C., 328; Barden v. Southerland, 70 N. C., 329; Knight 
v. Killebrew, 86 N. C., 402; Sumner v. Candler, 92 N. C., 
636; Humphreys v. Finch, 97 N. C., 307; Cadell v. Allen, 
99 N. C., 545; Rollins v. Ebbs, 136 N. C., 149. 





(474) 
ELLEN HARMAN and others v. MARGARET FERRALL and 
JOHN O'ROURKE. 


1. One who, at the death of the ancestor, had filed @ declaration of 
an intention to become a citizen of the United States, but was 
naturalized subsequent to such death, is not capable of inheriting. 


2. Where, at the death of the ancestor, those capable of inheriting 
were tiro nieces, children of a brother who had died an alien; 
four children of another niece, also a child of that brother, who 
had died after being naturalized; and a fourth niece, a child of 
a sister of the deceased, who had died an alien: Held, that the 
real estate was to be divided into four parts, of which the three 
nieces took one each, and the fourth was to be divided among 
the four children of the niece who had died after naturalization. 


(Clement v. Cauble, 55 N. C., 82, and Campbell v. Campbell, 58 N. C., 
246, approved). 


Crviz action, for the partition of lands, tried before 
Watts, J., at Spring Term, 1870, of Waxke. 

The facts were that John O’Rourke, a citizen of this State, 
formerly of Ireland, died in Wake County in the Spring of 
1867, seized in fee of the lands in question, and without 
lineal descendants. The plaintiffs in the action were Ellen 
Harman, Catherine Cassidy, and Laura, Frederick, Charles 
and Thomas Hinder. Of these the two first were citizens of 
the United States, and children of Matthew, a brother of 
John O’Rourke, who died before him, an alien; the four last 
were citizens, and grandchildren of Matthew, through his 
daughter Jane, a citizen, who died before John O’Rourke. 
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The defendants were Margaret Ferrall, a citizen, and child 
of John O’Rourke’s sister Margaret, an alien, who died before 
~him; and John O’Rourke, junior, another child of Matthew, 
who had duly declared his intention to become a citizen in 
1855, but who was not naturalized until the Fall of 1867. 
These were the next of kin to the deceased, and the ques- 
tion was as to the proportions in which the land was to be 
divided, and also whether the defendant O’Rourke 
(475) was entitled to anything. 

The plaintiffs insisted that the land was to be 
divided into four shares, one for the children of Jane Hinder, 
and one each for Ellen Harman, Catherine Cassidy and Mar- 
garet Ferrall. Margaret Ferrall claimed one-half for herself, 
and that the other half should go to plaintiffs. The defend- 
ant O’ Rourke claimed that he was entitled to inherit with the 
others. 

His Honor ordered a partition to. be made as prayed for 
by the petitioners. The defendants appealed severally. 


Battle & Sons, for the appellant Ferrall. 
Johnston Jones, for the appellant O’ Rourke. 
(476) Rogers & Batchelor, contra. 


Dicx, J. The rules regulating the descent of real estate 
to collateral relations were fully considered and defirfed in 
the two recent cases of Clement v. Cauble, 55 N. C., 82, and 

Campbell v. Campbell, 58 N. C., 246; and it is only 
(477) necessary for us to apply these rules to the case be- 
fore us. 

John O’Rourke died in the Spring of 1867, intestate, and 
without any lineal descendants. He left surviving him a 
sister, Bridget O’ Rourke, who resided in Ireland, and was an 
alien, and as such was incapable of inheriting the lands of 
the intestate. The plaintiffs and defendants are the collat- 
eral relations of the intestate living in this country, and the 
object of these proceedings is to ascertain the rights of the 
parties. The plaintiffs, Mrs. Harman and Mrs. Cassidy, are 
naturalized citizens, and daughters of Matthew O’Rourke, 
who was a brother of the intestate, and died many years 
ago without being naturalized. The infant plaintiffs, Laura, 
Frederick, Charles and Thomas, are natives and children of 
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Jane Hinder, a daughter of Matthew O’Rourke. She was a 
naturalized citizen, and died before the intestate. 

The defendant Margaret Ferrall is a naturalized citizen, 
and a child of Mrs. Fanning, who was a sister of the intes- 
tate, and died many years ago in Ireland, and was never 
naturalized. The defendant John O’Rourke, Jr., is a son of 
the aforesaid Matthew O’Rourke. In 1855 he filed his 
declaration of an intention to become a naturalized citizen of 
the United States, but did not take the final oath of naturali- 
zation until after the death of the intestate. He was not a 
citizen of the United States until he had complied with all 
the requirements of the naturalization acts of Congress, and 
the disability of alienage was not removed so that he could 
take lands by descent. Not being capable of. taking by de- 
scent at the time of descent cast, he had no title to be con- 
firmed by relation, and his subsequent naturalization did not 
operate to invest him with the title, which in the meantime 
had become vested elsewhere. White v. White, 2 Mete. 
(Ky.), 185. 

In determining the rights of the other parties, Matthew 
O’Rourke and Mrs. Fanning are to be considered as 
if they had never existed, except for the purpose of (478) 
counting relationship.. Their children take in their 
own right, as they derived no inheritable blood from their 
ancestors. As such ancestors at the time of their death were 
not capable of taking the inheritance, the doctrine of repre- 
sentation does not arise as to Mrs. Harman, Mrs. Cassidy 
and Mrs. Ferrall, and they take per capita. The children of 
Mrs. Hinder take per stirpes, as representing their mother, 
who, if living, would have taken one-fourth of the estate. 

In the case of Campbell v. Campbell, there were four 
classes of children, all in equal degree to the propositor. As 
to two classes the doctrine of representation applied, as their 
» aneestors, if living, would have been capable of inheriting, 
and each class took one-fourth. As to the other two classes, 
they took per capita, as their ancestors were aliens. As 
there were three children in each of these last-mentioned 
classes, the result would have been the. same whether they 
took per stirpes or per capita, and it was not necessary to 
point out the distinction. Where the doctrine of representa- 
tion applies, the claimants affected by it always take per 
stirpes. There is no error in the ruling of his Honor. 


Per Curram. Judgment affirmed. 
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(479) 
J. DUNCAN v. W. A. PHILPOT. 


1. An action brought in February, 1868, for the penalty of one hun- 
dred dollars against a sheriff for neglecting to note upon process 
the day on which it was received (Rev, Code, ch. 31, sec. 39), by 
the effect of secs. 47 and 48 of the same chapter, should be in 
the name of the State as plaintiff. 


2. How such actions are to be brought under the C. C. P., quere. 


(Norman v. Dunbar, 53 N. C., 317, approved; Hathaway v. Freeman, 
29 N. C., 109, distinguished). 


Dest, before Logan, J., Spring Term, 1870, Meck ien- 
BURG. 

The plaintiff declared against the defendant as Sheriff, 
ete., for the penalty of $100 given by Rev. Code, ch. 31, 
sec. 39, because of his having failed to note upon process the 
day on which he received it. The defendant objected that 
the suit could not be maintained in the name of the plaintiff, 
but should have been brought in the name of the State, ete. 
He also objected that there was no evidence to show that the 
defendant was Sheriff. 

Verdict for the defendant; rule, ete.; judgment, and ap- 
peal. 


Wilson, for the appellant. 
Dowd, contra. 


Sertie, J. This is an action against the Sheriff of Gran- 
ville County, to recover the penalty of one hundred dollars 
for his neglect to note on process the day on which he re- 
ceived it. Rev. Code, ch. 31, sec. 39. 

The defendant opposed two objections to the recovery of. 
the plaintiff : 

1. The suit should have been brought in the name of the 

. State. 
(480) 2. There was no evidence that W. A. Philpot was 
Sheriff of Granville County. 

It will be observed that in Hathaway v. Freeman, 29 N. C., 
109, cited upon the argument, the decision is based upon 
the Act of 1777, Rev. Stat., ch. 31, sec. 43, which enacts that 
the Sheriff “shall mark on each process the day on which he 
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shall have received it,” and “for neglecting to do so he shall 
forfeit one hundred dollars, to be recovered by any person 
who will sue for the same.” 

The words “to be recovered by any person who will sue 
for the same” are omitted in the Rev. Code, ch. 31, see. 39, 
which is substantially a copy in other respects of the Act of 
1777; and although sec. 47 of ch. 35, Rev. Code, enacts that 
“where a penalty may be imposed by any law passed or here- 
after to be passed, and it shall not be provided by the law to 
what person the penalty is given, it may be recovered by any 
one who will sue for the same, and for his own use,” yet it is 
immediately followed by see. 48, which enacts that ““whenever 
any penalty shall be given by statute, and it is not pre- 
scribed in whose name suit therefor may be commenced, the 
same shall be brought in the name of the State.” 

The effect of these two sections is, that the suit must be 
brought in the name of the State, but the person who brings 
it will recover the penalty for his own use. Norman v. Dun- 
bar, 53 N. C., 317. 

Since the first point is in favor of the defendant, it is un- 
necessary to consider the second. This’ action was com- 
menced before the adoption of the Code of Civil Procedure, 
and is therefore not affected by it, but it may be well here- 
after to consider how far the provision requiring all actions 
to be brought by the party in interest has modified the 
former law. ; : 

Per Curiam. Judgment affirmed. 


Cited: Middleton v. R. R., 95 N. C., 169; Freeman v:. 
Leonard, 99 N. C., 280. 
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(481) 
CARROLL. ADAMS & NEER v. MOSES HAYWOOD. 


Where it is suggested in the Superior Court that a certain case called 
for trial was to abide the result in another case that had been 
determined in that Court: Held, that the finding by the Judge 
in favor of the suggestion cannot be reviewed upon appeal. 


(Bank v. Know, 13 N. C., 107, approved). 


ATTACHMENT, vacated, upon motion, by Buxton, J., at 
Spring Term, 1870, of CumBertanp. The facts are stated 
in the opinion. 

The plaintiffs appealed. 


T. C. Fuller and Phillips & Merrimon, for the appellants. 
Strange and N. McKay, contra. 


Serrie, J. It appears that attachments, sued out by five 
different parties, were levied upon the same goods, on the 
same day, and were returned to the same term of the County 
Court, to-wit, at March Term, 1867; that at the same term 
Moses Haywood filed a petition to be allowed to interplead, 
on the ground that the goods attached were his property; 
that the petition was entitled in the case of Wm. Devries & 
Co. v. E. L, Phillips, but service thereof was accepted by 
the plaintiffs in the present case, and also by the plaintiffs 
in three other cases, under the control of the same counsel, 
that only one bond was filed by the interpleader, referring 
to and securing all these claims, and which was accepted by 
the Court, and Haywood allowed to interplead in all the 
cases. 

Although all of the five cases were set for trial on the same 
day, no substantial steps were taken in any of them, save in 
the case of Devries v. Haywood, ante, 83, which, after re- 
peated trials, was determined in favor of the interpleader. 

At the last term of the Superior Court of Cumber- 

(482) land a question arose as to whether the suit of Car- 

roll, Adams & Neer was to abide the decision of the 

suit of Devries & Co., or not. His Honor held that such 

was the agreement in the case of Carroll, Adams & Neer, 

and also in the other cases of attachment levied at the same 
time, and entered judgments in all of them accordingly. 
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From this ruling the plaintiffs appeal to this Court. The 
facts are fully set forth in his Honor’s statement of the case, 
and we may say that we think they fully warrant the con- 
clusion at which he arrived. This, however, was a question 
purely for the determination of the Superior Court, and we 
will not look behind the facts there found. It is competent 
for a court to suspend proceedings in several actions where 
it is manifest that precisely the same point is to be tried in 
all of the actions. 3 Chitty Pr., 644. 

Here the Court did not exercise a compulsory jurisdiction, 
but the ruling of his Honor amounts to a finding of the fact 
that the parties did, by agreement, suspend proceedings in 
all the cases, save that of Devries & Co., with the under- 
standing that the others should abide the result of the trial 
in that case. Where an agreement was made that one of two 
similar suits should abide the event of the other, it was held, 
upon a dispute as to the terms of that agreement, that the 
decision of the Judge of the Superior Court thereon was 
conclusive, and a judgment according to the facts ascertained 
by him was affirmed. Bank v. Knox, 13 N. C., 107. 

Per Curiam. Judgment affirmed. 





. (483) 
THE STATE ex rel. J. R. ERWIN vy. L. H, LOWRANCE, 


1. The office of the Clerk of the Superior Court of the county for 
which one is sheriff, is the proper place of deposit for the bond 
of such sheriff: Therefore, a copy of such bond, certified by such 
clerk, is competent evidence of its contents. 


2. Such a copy is competent (at least under the maxim, omnia presu- 
muntur, etc.) even although the certificate does not state that it 
has been recorded. 


3. A writ of fi. fa., under the seal of the Court, requires no proof to 
render it admissible in evidence. ; 


4. Where a sheriff is sued for failure to collect a debt under an exe- 
cution, the measure of damages is the value of the property 
which he might have subjected by virtue of the execution, not 
the amount of the debt in his hands for collection, unless the 
former exceeds the latter. 


Dest, upon a sheriff’s bond, tried before Logan, J., at 
Spring Term, 1870, of MeckLensure. 
§4— 27 417 
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The plaintiff declared for a failure by the Sheriff to collect 
a debt, an execution for which had been in his hands, ete. 
Upon the trial the plaintiff offered in evidence a copy of the 
bond certified by the Clerk of the Superior Court of Lincoln, 
of which county the defendant was Sheriff. The defendant 
objected to the admission, but was overruled. 

The plaintiff also offered in evidence a writ of fi. fa., pur- 
porting to have issued from the late County Court of Meck- 
lenburg, under the seal of that Court, and to be signed by 
its Clerk, and also to have the signature of the defendant, 
as Sheriff, endorsed to a return, “Not Collected.” The 
defendant objected to the admission of this also, but was 
overruled. 

The debt in execution was $1,046.67, ete. Under an alias 
fi. fa. the Sheriff (by General Sickles’ Order No. 10) had 
returned that the property in the debtor’s possession was 
valued at $575. It was also in evidence that the Sheriff had 

said that he could have made the money under the 
(484) first fi. fa. if he had not been deceived by the debtor, 
ete. 

The defendant requested thé Court to instruct the jury 
that the value of the property in the debtor’s possession when 
the first fi. fa. should have been levied was the proper meas- 
ure of damages. The Court declined to give this instruc- 
tion, and told the jury that the debt in execution was the 
measure of damages. 

Verdict for the plaintiff for the amount of the debt, ete. 
Rule, ete. Judgment, and appeal by the defendants. 


Dowd, for the appellants. 
Walson, contra. 

Sertie, J. This was an action upon the official bond of 
the defendant, who was Sheriff of Lincoln County, tried in 
Mecklenburg County at the last term of the Superior Court. 
The plaintiff offered in evidence a certified copy of the official 
bond of the defendant, from the Clerk of the Superior Court 
of Lincoln County, under the seal of his office. To this the 
defendant’s counsel objected, upon the ground that the cer- 
tifieate of the Clerk was not sufficient, especially as it did 
not show that the bond had ever been recorded. There is 
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no express provision of law directing where and by whom 
the ofticial bonds of sheriffs shall be kept; but “every County 
Court, a majority, or twelve of the Justices being present, 
shall demand and take the bonds prescribed by law, and 
cause the same to be acknowledged before them in open 
Court, and recorded.” 

The Act of 1856-57, ch. 36, directs all official bonds of 
sheriffs and constables to be duly proved, certified and reg- 
istered in the Register’s office of the counties where the 
same were given. 

The second section enacts “that hereafter,- upon the trial 
of any suit which may be pending in any court of _ 
record in this State, whereby to charge any sheriff (485) 
or constable and their sureties for a breach of their 
official bonds, in ease the original bond declared on is lost or 
destroyed, a certified copy of the same from the Register, 
in whose office the same was registered, shall be received and 
readin evidence in place of the original.” The Legisla- 
ture seems to have passed this act as an additional security 
for preserving the evidence of sheriffs’ bonds, intending that 
it should be found both in the offices of the Clerk and Regis- 
ter. By reference to the Rev. Code, ch. 19, secs. 9, 10 and 
11, it will be seen that provision is made for having the evi- 
dence of clerks’ bonds preserved in two offices. See. 9 
points out the manner of proving, and the place for depos- 
iting the bonds of the clerks of the Superior and County 
Courts. Sec. 10 requires the clerks in whose offices the 
said bonds shall be deposited to have the same immediately 
registered in the Register’s office of their respective counties. 
Sec. 11 requires the clerks to keep the originals in the same 
manner as they keep the records of their courts. 

Our conclusion is, that the Clerk is the proper person 
with whom the original bonds of a sheriff should be depos- 
ited, but they must be proved, certified and registered, as 
required by the Act of 1856-57, in addition to being re- 
corded as required by the Rev. Code, ch. 105, see. 13. It 
will be observed that a certified copy from the Register can 
be recorded and read in evidence, in place of the original 
bond, only when the original is lost or destroyed. Unless it 
is made to appear that the original is lost or destroyed, there 
is no provision making the certified copy of the Register evi- 


419 











IN THE SUPREME COURT. 





ERWIN v. LOWRANCE. 





dence. But we have seen that the Clerk is required to make 
a record of the Sheriff’s bonds. The manner of proving all 
records in courts, other than those to which they belong, is 
by certified copies. The fact that these bonds are required 

to be registered, and, in case of loss or destruction, 
(486) that the Register may give certified copies, does not 

prevent certified copies from the Clerk of the Court 
of which they are a record from being evidence. But it is 
urged that the certificate of the Clerk does not show that the 
bond had ever been recorded. It appears from the record 
that the execution of the bond was acknowledged in open 
Court, approved and accepted by the Court, and ordered to 
be registered and filed according to law. The doctrine, omnia 
presumuntur, ete., comes to the relief of the Clerk’s certifi- 
cate, even if it be conceded that it is not so full as it might 
have been, especially since these acts for recording and regis- 
tering are merely directory. 

The second objection of the defense, to-wit, that the fi. fa. 
offered in evidence was not properly proved, is untenable. 
It was sufficiently authenticated by the seal of Mecklenburg 
County Court. 

On the question of damages his Honor instructed the jury 
that if they found for the plaintiff, they must allow the whole 
aniount which plaintiff claimed, to-wit, the debt against 
Dillinger, the defendant in the execution, with interest. In 
this there was error. The value of the property subject to 
execution, owned by the defendant in the execution, at the 
time the fi. fa. should have been levied, was the true measure 
of damages; and while the declaration of the defendant, to 
the effect that he could have collected the debt if he had not 
been deceived by the defendant in the execution, was proper 
evidence to go before the jury to influence their minds in 
establishing the value of Dillinger’s property, still it did not 
establish a rule of damages otherwise than as stated. There 


must be a 
Per Curiam. Ventre de novo. 
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(487) 
W. D. RUSSELL y. J. B. STEWART. 


One who contracts to deliver 100 bushels of wheat, and after deliv- 
ering 50 refuses to comply further with his contract, cannot re- 
cover for the amount delivered. 


(Winstead v. Reid, 44 N. C., 76; White v. Brown, 47 N. C., 405, and 
Dula v. Cowles, 52 N. C., 290, approved). 


Assumpsir, tried before Logan, J., at Spring Term, 1870, 
of MECKLENBURG. 

The plaintiff testified that in the Fall of 1862 he had con- 
tracted to deliver to the defendant, at his mill, within two or 
three’ weeks, one hundred bushels of wheat, nothing being 
said as to the currency in which the price was to be paid, 
but he expecting to receive Confederate money; that he de- 
livered fifty bushels at one wagon-load, and in about a week 
afterwards carried the remainder to the mill (defendant being 
absent) and offered to deliver it if the defendant would pay 
him three dollars per bushel in specie, but not otherwise ; 
that the miller replied that he had no specie, but would pay 
Confederate money ; that he would not receive the latter, and 
refused to deliver the wheat then with him; and that wheat 
was then worth one dollar and fifty cents in good money, or 
three dollars in Confederate money. 

The defendant asked the Court to charge that the demand 
of specie was, under the circumstances, an abandonment of 
the contract, and that therefore the plaintiff could not re- 
cover. This was declined, and under the instructions a 
verdict was found for the plaintiff for $100.39, of which $69 
is principal, ete. 

Judgment accordingly, and appeal by the defendant. 


Dowd, for the appellant. 
Wilson, contra. 


Sertie, J. The plaintiff was the only witness, and upon 
his own showing the contract was executory and en- 
tire. He agreed to deliver to the defendant, at his (488) 
mill, one hundred bushels of wheat, at the price of 
three dollars per bushel. He only delivered fifty bushels. 
The law is well established in this State that “where a con- 
tract is entire, and not made divisible by its terms, one of 
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the parties cannot take advantage of his own default, either 
from laches or from wilful refusal to perform his part, for 
the purpose of putting the contract out of his way, so as to 
enable him to maintain asswmpsit on the common counts, 
and thereby evade the rule”; that “‘while the special contract 
is in force, general asswmpsit will not lie, and that the con- 
tract is considered to remain in force until it is rescinded 
by mutual consent, or until the opposite party does some act 
inconsistent with the duty imposed upon him by contract 
which amounts to an abandonment.” Dula v. Cowles, 52 
N. C., 290; Winstead v. Reid, 44 N. C., 76; White v. Brown, 
47 N. C., 403. 

The harshness of this rule has sometime been the subject 
of criticism; but it is justified upon the ground that it is 
more important to compel parties to stand by their contracts 
than it is to relieve the few. hard cases which arise under it. 

But can this be called a hard case? The plaintiff says 
that when he sold the wheat he expected to receive Confed- 
erate money in payment, although nothing was said about 
the currency in which it was to be paid. He further states 
that wheat was worth only about one dollar and fifty cents 
in specie, and yet he demanded three dollars in specie, twice 
as much as it was worth, and twice as much as he expected to 
get for it, according to his own showing. 

If the biter has been bitten, it will perhaps admonish him 
and others to stand firmly by their contracts in the future. 

Per Curiam. Venire de novo. 


Cited: Brown v. Morris, 83 N. C., 256;.Jones v. Mial, 89 
N. C., 92. 
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(489) 
CRONLY & MORRIS vy. PATRICK MURPHY. 


Upon a question whether a party, demanding of the lessor to be put 
into possession of the premises that had been let to him, was 
ready and able to pay a quarter’s rent in advance: Held, that 
the evidence of such party that he was ready to pay if he had 
been put in possession, and that he did not hear an alleged de- 
mand of such rent by the lessor as a condition of putting him 
into possession, for if he had he would have paid it, was some 
evidence of such readiness and ability, and as such, was to be 
left to the jury. , 


(Cobb v. Fogleman, 23 N. ¢., 440; Brown v. Patton, 35 N. C., 446; 
Wells v. Clements, 48 N. C., 168, cited and approved). 


Case, tried before Russell, J., at January Special Term, 
1870, of New Hanover. 

The plaintiffs declared for breach of a contract to give 
them possession of certain premises, which they had leased 
from the defendant for one year, to begin in October, 1865. 
The defendant resisted a recovery, upon the ground that the 
plaintiffs were not ready and able to pay in advance a quar- 
ter’s rent, as had been stipulated for, and had been demanded 
by him of them at the time of their requiring possession. 
Upon this point Cronly, one of the plaintiffs who had de- 
manded possession, testified that he did not hear the defend- 
ant make a demand for the quarter’s rent at that time, for 
if he had he would have paid it. He also testified that the 
plaintiffs were ready to pay if they had been put in pos- 
session. 

His Honor charged that it was incumbent on the plaintiffs 
to show that when they demanded possession they were ready 
and able to pay that part of the rent that was payable in 
advance; that there was some evidence of their readiness and 
ability, and it was for the jury to say whether it satisfied 
them that the plaintiffs were ready and able to pay. 

Verdict for the plaintiffs; judgment accordingly; appeal 
by the defendant. 


Strange, for the appellant. (490) 
London, contra. 


Dick, J. There is only one question presented for our 
consideration by the record in this. case: The counsel for 
the defendant asked his Honor to charge the jury that the 
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plaintiffs could not recover at all, because they had failed to 
prove their readiness and ability to pay the quarter’s rent in 
advance at the time they were entitled to the occupation of 
the premises. 

In questions of this character it is often a difficult matter 
for a Judge on the trial of a case to draw the line between 
defect of evidence and slight evidence; yet such a distinction 
exists, and should be observed as far as practicable. Cobb v. 
Fogleman, 23 N. C., 440. Where there is any relevant evi- 
dence, the Judge, on the trial, should submit it to the jury, 
that they may pass upon its sufficiency. If he submits a 
material fact to the jury, as to which there is no evidence, 
it is erroneous; for when the law does not presume a fact, 
it must always be sustained by proof at the trial. Brown v. 
Patton, 35 N. C., 446; Wells v. Clements, 48 N. C., 168. 

We have examined the record in this case with care, and 
concur in the opinion of his Honor that there was some evi- 
dence as to the question submitted to the jury. They have 
found the facts to be as alleged by the plaintiffs. 

The jury are the arbiters in such matters, and the judg- 


ment must be 
Per Curiam. ‘ Affirmed. 





(491) 
THE WESTERN RAILROAD COMPANY vy. JOSEPH AVERY. 


1. Where the charter of a railroad company provided, that upon the 
failure by subscribers to its stock to pay instalments as called 
for. “the directors may sell at publie auction,” ete:, such stock ; 
and in case enough were not produced thereby to satisfy the sub- 
scription, might sue for and recover the balance from such sub- 
scriber : 

2. Held, that upon a failure by a subscriber to pay instalments as 
called for, it was optional with the company to bring suit against 
him without making sale as above, or, to sell, and sue for the 
balance. 


8. Also, that the plea of the statute of limitations barred a recovery 
of so much of such subscription as was included in calls made 
more than three years before suit was commenced. 


Assumpsit, tried before Buaton, J., at Spring Term, 
1870, of CuMBERLAND. 
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The action was commenced on 4 May, 1859, and the plain- 
tiff declared upon a subscription by the defendant for two 
shares of its stock, of one hundred dollars each, on 26 June, 
1855. The pleas were, the general issue and statute of limi- 
tations. 

The evidence showed that calls had been made duly upon 
the defendant of twenty per cent. upon his subscription, on 
1 September, 1855, and subsequently, from time to time, of 
other instalments, until 1 January, 1857, when the residue 
had been required ; and that, although repeatedly demanded, 
no part had ever been paid. 

By the charter, Acts of 1852-53, ch. 147, sec. 9, it was 
provided that upon failure of subscribers to pay calls, ‘the 
directors may sell, at public auction,” etc., their stock, and, 
in case such sale did not produce the amount subscribed, may 
sue for and recover the balance from such subscribers. In 
the present case no such proceeding had been resorted to. 

The defendant submitted that suit could not be maintained 
without a previous resort to a sale of the stock; and also, 
that by the statute of limitations a recovery was barred for 
the whole subscription, or, at all events, for so many 
of the instalments as had been called for at times (492) 
more than three years anterior to the commencement 
of the suit. 

His Honor overruled both objections, and, in accordance 
with his instructions, there was a verdict and judgment for 
the plaintiff for the whole amount of the subscription, with 
interest. 

The defendant appealed. 


T. C. Fuller and Phillips & Merrimon, for the appellant. 
W. L. McKay, contra. 


Serrie, J. We are of opinion that the method prescribed 
for the collection of stock by the ninth section of the charter 
is not an exclusive, but a cumulative remedy, and that the 
company had its option to pursue the course there pointed 
out or to sue the defendant upon his personal liability. If 
the charter had provided that no other remedy should be 
pursued, or if there had been a general law to that effect, the 
first position of the defendant could have been maintained ; 
but in the absence of such provisions the law is settled that 
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the remedy given by the charter is only additional to the 
common-law remedy. 1 Redfield Railways, 162. 

Upon the second point we have had more difficulty, but 
after a careful examination of authorities we have arrived at 
the conclusion that the statute of limitations commenced to 
run on each instalment from the day upon which the call 
for its payment was made. When the defendant became a 
stockholder, he agreed to pay such instalments as the board 
of directors might, from time to time, call for; and when he 
failed to do so, he at once became liable, not only to the 
remedy prescribed by the ninth section of the charter, but 
also to an action of asswmpsit for such instalments as had 
been demanded and were then due. The company elected 

to waive the remedy given by the charter. Of course, 
(493) then, the statute commenced to run when the cause 

of action accrued, to-wit, as to each instalment when 
it beeame due by the call of the company. 3 Parsons Cont., 
93. If a bill or note be payable by instalments, the statute 
begins to run from the date of each instalment respectively. 
Gray v. Pindar, 2 B. & P., 427. 

As there was error in the instructions of his Honor on 
this point, the defendant is entitled -to a 

Per Curiam. Venire de novo. 








WILLIAM H. HUGHES, exr., and others v. CHARLES SMITH 
and others. 


1. A script purporting to be a holograph will was found in a drawer 
inside of a desk, between a bag of gold coin and a bag of silver 
coin; and immediately above the drawer, in pigeon-holes, were 
found notes, bonds and other valuable papers, arranged in files; 
the drawer and pigeon-holes were secured by the same door and 

_ lock: Held, that the script was properly deposited, under the act 
defining the requisites of holograph wills. 


2. The change in that act as found in the Revised Statutes, by which, 
as reproduced in the Revised Code, “or” has become “and,” does 
not affect the construction previously given. 


(Little v. Lockman, 49 N. C., 494, and Hill v. Bell, 61 N. C., 122, ap- 
proved). i 
Caveat, tried before Watts, J., at Spring Term, 1870, of 
NORTHAMPTON. 
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The script propounded purported to be a holograph, and 
the only question was whether it had been found in a proper 
place of deposit. That place was an upright desk, with a 
door swinging on hinges at the bottom, and locked at 
the top. The door protected a space occupied, above (494) 
by pigeon-holes and below by two small drawers 
which were closed but had no locks. In the pigeon-holes 
were found—filed, and covered with a cloth wrapper—notes, 
etc., belonging to the deceased, to the value of seventy thou- 
sand dollars or more. The script was found in one of the 
drawers. Above it was a bag containing gold coin ($177.50), 
and below it a bag containing silver coin ($56). 

His Honor being of opinion that this was not a proper 
place of deposit, within the meaning of the statute, there was 
a verdict and judgment accordingly. 

The propounders thereupon appealed. 


Bragg and Peebles & Peebles, for the appellants. 
Smith and Barnes, contra. 


Dick, J. The only question presented is whether the holo- 
graph script propounded for probate was found in such a 
place of deposit as to satisfy the requirements of the statute. 
Rev. Code, ch. 119, sec. 1. Similar questions have often 
been before this Court, and the principles by which they are 
governed are well settled. Little v. Lockman, 49 N. C., 494; 
Hill v. Bell, 61 N. C., 122. 

The requirements of the statute are sufficiently complied 
with if the script is found among the valuable papers and 
effects, under such circumstances as to show that the de- 
ceased regarded it as a valuable paper, and desired it to take 
effect as his will. The change of the conjunction 
“or,” in the Revised Statutes, to the conjunction (495) 
“and,” in the Revised Code, does not affect the con- 
struction of the statute. If the word “and” is taken in its 
strict conjunctive sense, the statute would be virtually re- 
pealed or its benefits greatly diminished, as but few persons 
who manage their business with order and system keep their 
valuable papers and effects mixed up together. Notes, bonds, 
ete., are usually kept together in proper files, and currency, 
coin, jewels, ete., are deposited in a more secret place. 
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In the case of Little v. Lockman, supra, the script pro- 
pounded was found in the drawer of a bureau, among some 
useless papers and rubbish, and there were valuable papers 
and effects kept in another drawer of the same bureau. 
Under such circumstances the Court properly held that the 
script was not found in such a place of deposit as was con- 
templated by the statute. In our case the script was found 
in a drawer inside of a desk, deposited between a bag of gold 
coin and a bag of silver coin, and just above the drawer, in 
pigeon-holes, were found notes, bonds and other valuable pa- 
pers. properly arranged in files. The drawer and pigeon- 
holes were secured by the same door and lock. This drawer 
was a very appropriate place for the keeping of the coin, as it 
was concealed from view when the desk was opened, and was 
such a place of deposit for the holograph script as to meet 
the strict requirements of the statute. 

There was error in the ruling of his Honor, and there 
must be a 

Per Curiam. Venire de novo. 


Cited: In re Sheppard’s Will, 128 N. C., 55. 








(496) 
JOHN WHITE v. WILLIAM HUNT. 


Where a debtor promised his creditor to leave a sum of money in 
the hands of a third person, in part payment of what was due, 
and did so, that third person agreeing to hold it for the creditor : 
Held, that upon his refusing to pay it, the creditor could bring 
an action against him for the money. 

(Winslow v. Fenner, 61 N. C., 565; Diron v. Pace, 63 N. C., 603, ap- 
proved ). 


CiviL action, commenced before a justice, tried by Watts, 
J., at Spring Term, 1870, of Warren. 

One Claiborne being indebted to the plaintiff, it was agreed 
between them that the former should leave with a certain 
person (the defendant) seventy-five dollars, in payment of the 
debt. The defendant, having a settlement shortly after with 
Claiborne on account of work done by the latter, fell into his 
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debt more than the above amount, and agreed to retain the 
seventy-five dollars for the plaintiff, paying the residue to 
Claiborne. Within*a few hours afterwards he discovered 
that the work had been so badly done that he would not owe 
Claiborne the seventy-five dollars; and in a conversation 
with the plaintiff, after admitting that the seventy-five dol- 
lars had been so left with him as above, refused to pay it, as 
he considered that he owed Claiborne nothing, but was 
rather his creditor. 

These facts were found before his Honor, by special ver- 
dict. Upon them judgment was given for the defendant, 
and the plaintiff appealed. 


Rogers & Batchelor, for the appellant. 
Bragg and Eaton & Montgomery, contra. (497) 


Reape, J. By an agreement between the plaintiff and his 
debtor, Claiborne, the latter was to leave in the hands of the 
defendant, for the plaintiff, the sum of seventy-five dollars, 
as a payment pro tanto of his debt. The debtor did leave 
the amount as promised, and the defendant accepted it for 
the plaintiff. The moment he did so it was a satisfaction of 
the plaintiff's claim against his debtor. The question is, 
What obligation did that impose upon the defendant to the 
plaintiff ? ; 

If he had refused to receive the money for the plaintiff, 
then the plaintiff would have lost nothing, because he would 
still have had his claim against Claiborne; but by receiving 
it the defendant consented to become the agent of the 
plaintiff, and the plaintiff's claim against Claiborne (498) 
was discharged. This loss to the plaintiff induced by 
the defendant’s accepting the money, was a sufficient consid- 
eration to imply a promise on the part of the defendant to 
pay the plaintiff. Winslow v. Fenner, 61 N. C., 565; Dixon 
v. Pace, 63 N. C., 603. 

Judgment reversed, and judgment here for the plaintiff. 

Per Curiam. Judgment reversed. 





Cited: Peacock v. Williams, 98 N. C., 32 
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DOE on the dem. of JAMES H. LASSITER vy. A. H. DAVIS. 


1. Where a conveyance of lands is made upon a valuable considera- 
tion, it is erroneous to make its validity as against creditors to 
depend upon the intention with which the vendor (alone) made 
it, er. gr., his intention to hinder, ete., his creditors. 


2. It seems to be otherwise where the conveyance is voluntary merely. 


(Devries v. Phillips, 63 N. C., 54; Rose v. Coble, 61 N. C., 517; Hafner 
v. Irwin, 23 N. C., 490, and Stone v. Marshall, 52 N. C., 300, ap- 
proved ). 


EsectMEnt, tried before Watts, J., at Spring Term, 1870, 
of GRANVILLE. 

The plaintiff claimed title under a sheriff’s deed, by virtue 
of an execution in a suit by a creditor of one Merryman 
against the latter. Two months before the recovery of the 
judgment in that suit, 7. e., in March, 1867, Merryman sold 
the land to the defendant for ten thousand dollars. At that 
time he was insolvent, being indebted not only to the creditor 
above, but otherwise. 

His Honor instructed the jury, amongst other things, that 
if, at the time the said deed to the defendant was executed, 
it was done by the said Merryman with intent to hinder, de- 

lay or defraud the plaintiff’s lessor, or any other cred- 
(499) itor of the said Merryman, then the said deed- would 

be void, and that nothing which was done by the par- 
ties subsequently would give it validity; that though what 
was done after the execution of the said deed could not 
change the consideration upon which it was executed, yet it 
- might throw light upon the intention of the parties in the 
execution of the same. 

Verdict for the plaintiff. Rule, ete.; judgment, and ap- 
peal by the defendant. 


Graham and Rogers & Batchelor, for the appellant. 
Bragg, contra. 


Reape, J. His Honor instructed the jury “that if, at 
the time the deed to the defendant was executed by Merry- 
man, he (Merryman) had the intent thereby to hinder, delay 
or defraud the plaintiff who was his creditor, or any other 
of his creditors, the deed was void.” 
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His Honor did not allow the character of the contract to 
govern, but simply the intent of one of the parties. If this 
were the law, then it would never be safe to purchase any- 
thing—ertainly not without inquiring into the intent of the 
vendor, and even then he might declare a good intent and 
yet be induced by a bad one, and then the bad one would 
govern. In the case of Devries v. Phillips, 63 N. C., 54, his 
Honor below had charged that “if the conveyance were to 
pay a bona fide debt, it will be upheld, although the debtor 
made it with a fraudulent intent.” This Court overruled his 
' Honor, and said: “This charge is so broad we cannot sus- 
tain it.”” That might seem to sustain the charge in this case, 
but a charge must be understood with reference to the facts 
in the particular case, and in Devries v. Phillips, supra, 
there were badges of fraud upon the conveyance itself, and of 
course Whatever was apparent upon the face of the deed be- 
tween the parties, both parties were cognizant of and 
participated in. In Rose v. Coble, 61 N. C., 517, this (500) 
Court said: “To render a contract void for fraud, the 
fraud must affect the contract. A contract is not the purpose 
of one, but the agreement of two minds”; and of course both 
parties must intend the fraud. See also, Hafner v. Irwin, 
23 N. C., 490; Stone v. Marshall, 52 N. C., 300. 

The distinction seems to be this: 1. A “voluntary gift or 
settlement” is void if it was the intent of the maker to hin- 
der, delay or defraud, whether the party who takes the gift 
participated in the fraudulent intent or not. 2. An absolute 
conveyance for a valuable consideration is good, notwith- 
standing the intent of the maker to defraud, unless the other 
party participated. The fraud must enter into and affect 
the contract. 

Per Curiam. Venire de novo. 


. Cited: Reiger v. Davis, 67 N. C., 190; Humphreys v. 

Ward, 74 N. C., 787; Worthy v. Caddell, 76 N. C., 85; 
Bruff v. Stern, 81 N. C., 189; Rollins v. Henry, 84 N. C., 
575; Cannon v. Young, 89 N. C., 266; Savage v. Knight, 
92 N. C., 500; Beasley v. Bray, 98 N. C., 270; Battle v. 
Mayo, 102 N. C., 440; Cor v. Wall, 132 N. C., 741. 


431 














IN THE SUPREME COURT. [ 64 





SULLIVAN v. LOWE. 





STATE ex rel. W. A. SULLIVAN and.wife v. C. F. LOWE and 
A. HARGRAVE. 


A clerk is not liable upon his official bond for a failure by him to 
issue ex officio a notice to a guardian to renew his bond. 


(Jones v. Biggs, 46 N. C., 364, approved). 


CivIL AcTION upon an official bond, tried before Cloud, 
J., at Spring Term, 1870, of Davipson. 

The case was that the defendant Lowe had been Clerk of 
the County Court of Davidson, and that the other defendant 
was one of his sureties. Whilst Lowe was Clerk one Hen- 
derson Adams was guardian of the feme plaintiff, and the 
time for renewing his bond having come around (August 

Term, 1853), he failed to do so. Thereupon, it was 
(501) the duty of Lowe to notify him thereof (Rev. Code, 

ch. 54, sec. 10). He neglected. to do so. Subse- 
quently, Adams and the sureties upon his said bond failed, 
and the ward having suffered loss thereby, brought this suit, 
claiming that Lowe and his sureties, on account of the neg- 
lect above, were liable to indemnify him for his loss. 

Under the instructions of the Court the defendants had a 
verdict, and thereupon the plaintiff appealed. 


Gorrell, for the appellant. 
Clement, contra. 


Reape, J. The question is whether a clerk of a court 
and his sureties are liable upon his official bond for the fail- 
ure of the Clerk to issue ex officio a notice to a guardian to 
renew his bond. This question was before this Court in 
Lee v. Watson, 29 N. C., 289, and again in Jones v.° Biggs, 
46 N. C., 364. 

In the first case it was decided by a divided Court that 
he was, and in the last case, by a divided Court, that he was 
not, liable. 

It was supposed by the plaintiff’s counsel that these con- 
flicting decisions left it an open question, and he insisted 
that the first decision is the better law. We have considered 
it as an open question, and were attentive to Mr. Gorrell’s 
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learned argument, but we adhere to the decision that the 
Clerk and his sureties are not liable. The question was so 
fully discussed and considered in the cases referred to that 
it would be superfluous to repeat the discussion here. 

Per Curiam. Judgment affirmed. 


Note.—The case of W. A. Myers and wife against the same defend- 
ants received a similar determination at this term. 





(502) 
McKESSON & HUNT v. MENDENHALL and others. 


1. In defense to an action upon a note, the defendants, by way of 
counter-claim, alleged that it was given to the plaintiffs for rent 
of a tract of land, and that other parties, claiming such land by 
title paramount to that of the plaintiffs, had sued one of the 
defendants, seeking damages for its occupation during the time 
for which the note was given; and thereupon, by order of Court, 
the owners were made parties plaintiff to the suit; the original 
plaintiffs then elected to be nonsuited: Held, upon an appeal by 
the interveners from this judgment of nonsuit: 


(1) That they had a right to take a nonsuit; 


(2) That although nonsuited, the action would go on for the interven- 
ers, and the persons nonsuited. would be bound by the result of 
the suit, as privies thereto. 


2. A plaintiff may elect to be nonsuited in every case where no judg- 
ment, other than for costs, can be recovered against him by the 
defendant, and when such judgment may be recovered, he cannot. 


3. The defendants had a right to ask for a bond for costs from the 
interveners, as the parties nonsuited ceased to be liable, except 
partially. 


Morion for a nonsuit, heard by Mitchell, J., at Spring 
Term, 1870, of Burke. The principal facts are reported in 
s. ¢., ante, 286, 

Since the last term of this Court, in accordance with an 
intimation in its opinion, as heretofore reported, the persons 
claiming to own the land (the heirs of McDowell) were 
allowed by his Honor, Judge Mitchell, upon affidavit filed, 
to become parties plaintiff and file a complaint against all 
the original parties, and thereupon the former plaintiffs 
moved that they be permitted to take a nonsuit. This was 
resisted by the MeDowells, but was allowed by his Honor, 
and they appealed. 
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C. M. Busbee, for the appellants. 
Folk, contra, 


(503) Ropmay, J. Under the opinion given in this case 
(ante, 286) the infant heirs of McDowell, by their 
guardian, were permitted at Spring Term, 1870, of Burke 
Superior Court, to intervene and become parties plaintiff. 
Thereupon the original plaintiffs elected to be nonsuited, 
which was allowed, and from this the McDowells appealed. 
The single question presented is, the right of the plaintiffs 
to take a nonsuit. We think they have it. 

In 1 Tidd Pr., 458, it is said that the judgment of nol. 
pros. or nonsuit (the two terms meaning the same thing, 
but the former being proper in actions by Dill, and the latter 
in actions by original writ) is founded on the Statute 13 Car. 
II., which enacts that unless the plaintiff shall file his decla- 
ration within a certain time, a judgment of nonsuit may be 
entered against him. See. 78 of our Code of Civil Pro- 
cedure contains a similar provision. It was also formerly 
usual, before the jury gave their verdict, to call or demand 
the plaintiff, in order to answer the amercement to which, 
by the old law, he was liable in ease he failed in his suit, 
and it is now usual to call him whenever he is unable to 
make out his ease, ete. 2 Tidd Pr., 867. The failure of 
the plaintiff to appear when called is regarded as a renuncia- 
tion of his action. It is sometimes said that a judgment of 
nonsuit can only be at the instance of the defendant; but the 
eases cited for that only prove that the Court will not give 
it ex mero motu, but only at the instance of one of the par- 
ties; and the proposition can only be maintained to the 
extent that the Court will not allow a plaintiff to become 
nonsuit to the prejudice of the defendant, and in a case in 
which, although nominally a plaintiff, he is substantially a 
defendant. As the plaintiff possessed the power of becoming 
nonsuit when called before verdict, it became a general prac- 
tice to allow him to do so at any time before verdict, when he 
desired from any cause to abandon his action. So long as he 

is merely a plaintiff, the Court has no means by which 
(504) he can be compelled to appear and prosecute his suit 
against his will, and no injury can result from allow- 
ing him to abandon it. When, however, by the pleadings, he 
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ceases to be merely an actor, and becomes also a defendant, 
as, for example, if a defendant pleads a set-off exceeding the 
admitted demand of the plaintiff, and demands judgment for 
the excess, the right ceases. For this reason it was at one 
time doubted whether a plaintiff could become nonsuit after 
a plea of tender or payment of money into Court. But it 
is now held that he can. Tidd Pr., 868. The principle 
would seem to be that a plaintiff may elect to be nonsuited 
in every case where no judgment other than for costs can be 
recovered against him by the defendant, and when such judg- 
ment may be recovered, he cannot. 

Can the interveners, or the defendants, in this case, be 
injured by the plaintiffs abandoning their action ¢ 

The action is on a note, and the defendants allege that the 
consideration of it was the demise of certain land to them by 
the plaintiffs, and that the heirs of McDowell, claiming by 
paramount title, have sued them for the use and occupation 
of the land during the term for which it was demised by the 
plaintiffs. 

For the reasons stated in 2 Story Eq. Jur., sec. 812, the 
claim of the defendants for the intervention of the MceDow- 
ell heirs cannot be considered as strictly in the nature of a 
bill of interpleader. The practice, however, must, from the 
nature of the case, be very much as if it was. The right of 
the defendants to have the intervention stands on C. C. P., 
secs. 60 and 61, which declare in substance that all persons 
may be made parties whose presence is necessary for a com- 
plete determination of the matters in controversy. 

The demand for intervention must be regarded as in the 
nature of a bill quia timet. The argument for that 
view, and the consequences claimed to follow from (505) 
it, are as follows: 

1. Every demise implies a warranty for quiet enjoyment, 
unless the contrary be expressed. Smith Landlord and Ten- 
ant, 208, 214. The plaintiffs warranted the quiet enjoyment 
of the defendants. 

2. A recovery by the McDowell heirs against the defend- 
ants for use and occupation of the demised premises during 
the term would be pro tanto equivalent to an eviction. Smith 
Land. and Ten., 129; Jones v. Morris, 3 Exch., 742. 
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3. The defendants (assuming that they have an express 
or implied warranty of quiet enjoyment from the plaintiff) 
have a right to recoup from any sum due the plaintiffs for 
rent, whatever may be recovered from them under the para- 
mount title of the McDowell heirs. Smith L. and T., ubi 
sup.; Snead v. Jenkins, 30 N. C., 27. 

4. It follows from these premises that the plaintiffs can- 
not retire from the controversy between the McDowell heirs 
and the defendants, but must remain present as parties, in 
order that they may be bound by the determination of the 
controverted points, which may be supposed to be: (1) The 
paramount title of the McDowells; (2) the value of the 
use and occupation of the defendants. This enumeration 
omits those questions which may be controverted between 
the plaintiffs and defendants, but in which the interveners 
have no concern. 

The first of the above propositions is correct in law; how 
the fact may be is a question not before us. It is a question 
in which the MeDowells are not interested, and which will 
be for decision between the plaintiffs and defendants when- 
ever the plaintiffs shall prosecute an action to recover upon 
their note for rent. As to the second and third propositions, 
we think they are law. The fourth we consider incorrect, in 
this: it is not necessary that the plaintiffs shall remain nomi- 

nal parties to the action in order that they may be 
(506) bound by its results. Notice to them, and an oppor- 

tunity to take a part in the controversy, will suffice. 
They may cease to be nominal parties, but they remain 
privies, and as such will be bound. 1 Greenl: Ev., sees. 523, 
536; Hamilton v. Cutts, 4 Mass., 349; Perkins v. Pitts, 11 
Mass., 125;.Boyd v. Whitfield, 19 Ark., 447; Haight v. 
Hoyt, 19 N. Y. (5 Smith), 464. 

The MeDowells have no right in this action to recover 
anything of the plaintiffs. Whatever claim they may have 
against the plaintiffs, either as trespassers or for use and 
occupation, it must be prosecuted in a separate suit; the de- 
fendants have no interest in it; it is foreign to the purposes 
of the intervention, and would be multifarious. 

From this it follows that neither the defendants nor the 
interveners can be prejudiced by a withdrawal of the plain- 
tiffs from the action. They may, if they choose, decline 
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further to prosecute their claim, but they will be bound by 
the result of the issues between the interveners and the de- 
fendants, as if they had remained parties. 

It may be proper to say, as the question was made on the 
argument, that the original plaintiffs cannot be liable for any 
costs of the interveners, except so far as these, if recovered 
against the defendants, may be properly regarded as a part 
of the damages from the eviction. The defendants have a 
right to require that the interveners shall give an undertak- 
ing for their costs, such as is required of plaintiffs. 

Several other questions of interest were discussed at the 
bar: 

1. Whether, supposing the demise from Governor Manly 
to the plaintiffs invalid, it was ratified by their receipt of rent 
from the plaintiffs by the guardian, Mrs. McDowell. 

2. Supposing the demise to have been thus ratified, 
whether upon the insolvency of the plaintiffs, the McDowell 
heirs can recover from the defendants for their use 
and occupation of the demised lands. (507) 

These and perhaps other questions may come up for 
determination on the trial of the issues between the inter- 
veners and the defendants, and it would be premature to 
intimate any opinion. 

There is no error in the judgment appealed from; the ap- 
pellants will pay the costs of this Court. 

Per Curtam. Judgment aftirmed. 


Cited: McKesson v. Jones, 66 N. C., 263: Pescud v. 
Hawkins, 71 N. C., 300; Purnell v. Vaughan, 80 NX. C., 49; 
Wharton v. Comrs., 82 N. C., 16; Bank v. Stewart, 93 
N. C., 404; Bynum v. Powe, 97 N. C., 377; Weeks v. Me- 
Phail, 128 N. C., 137; Strause v. Sawyer, 133 N. C., 66; 
Dawson v. Thigpen, 137 N. C., 468. 
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W. S. CAFFEY vy. OBED McMICHAEL, 


1. In passing the accounts of a guardian he cannot, except under rare 
circumstances, be allowed disbursements beyond the income of 
his ward. 


2. Where a guardian had purchased a horse and buggy for his ward, 

and in so doing had gone greatly beyond his income, but the 
ward used them for some time after he became of age, and then 
sold them and received the money for them, he must be taken 
as having ratified the transaction. 


(Long v. Norcom, 37 N. C., 354, approved). 


Bitt rn Equity, filed in 1860, in ALAMANCE, and removed 
to this Court, at June Term, 1869. 

The suit was by a former ward against his guardian, for 
an account; under an order of the Court the account had 
been taken, and the plaintiff filed two exceptions thereto, 
viz. : 

1. That there was a mistake to a small extent in crediting 
the guardian at February Term, 1869. 

2. That the guardian was allowed for the year 

(508) 1859 disbursements to the amount of $625.86, 

whereas the ward’s income for that time was only 
$42.84. 


Graham and Hill, for the exceptions. 
Scott & Scott, contra. 


Serrte, J. The plaintiff’s first exception is sustained. 
The guardian’s return to February Term, 1869, shows that 
he was indebted to his ward in a small amount, and we see 
nothing to justify the report that the ward was indebted at 
that time to the guardian. 

As to the second exception: The power of a court of equity 
to apply the capital of a ward’s estate for maintenance, either 
future or past, is conceded; but as a general rule the Court 
will not order the capital to be expended for maintenance or 
education. In Long v. Norcom, 37 N. C., 354, it was held 
that the guardian was entitled to be reimbursed out of the 
capital of the estate for his expenditures in behalf of his 
ward, who was of a very feeble constitution, and whose health, 
and indeed life, required that he should leave the locality in 
which he resided. 
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The guardian has shown no circumstance in this case to 
take it out of the general rule. But he has expended almost 
the entire capital, without ever asking the permission of the 
Court of Equity to do so. It is no answer to say that it was 
done with the best of motives, and that the ward received 
the full benefit of these expenditures. The reply to that 
suggestion is that it is against the policy of the law to allow 
a guardian, of his own accord, and without the consent of 
the Court, to make such expenditures; and experience has 
shown, in a large majority of cases, that such indulgences to 
a minor prove far more injurious than beneficial. It is, in 
truth, breaking down the very security which the law has 
attempted to throw around him before he. arrives at 
vears of discretion. (509) 

These principles lead to the conclusion that the 
guardian was not justifiable in expending more than the 
profits of his ward’s estate. 

But as the ward retained a horse, buggy and harness, 
which he had purchased of his guardian, and used them for 
some time after he became of age, and finally sold and re- 
ceived the money for them, he must be held to have ratified 
this transaction; and the guardian is entitled to be credited 
by the amount which the plaintiff agreed to pay for this 
property. If a ward receives property during infancy, and 
either spends, consumes, wastes or destroys it, he can elect, 
upon arriving at full age, to avoid the contract by which he 
came into possession of the property, but a purchase of a 
chattel by an infant is confirmed by any unequivocal act of 
ownership exercised by him over the chattel after he is of 
age, as by selling or otherwise converting it to his use; so 
that he will be liable on a note given during infancy for the 
chattel. 1 Hare & Wal. Amer. L. C., 113; 2 Greenl. Ev., 
sec. 367. 

There was error in confirming the report. This being a 
case under the old system, and all the papers having been 
transferred to this Court, it will be referred to the Clerk 
here to reform the report in the particulars indicated by this 
opinion. 

Per Curr. Ordered accordingly. 
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(510) 
E. A. WRIGHT y. J. D, FLANNER, exr., ete. 


Where an executor defendant at Spring Term, 1867, had pleaded 
fully administered, and a reference had been had under such 
plea, and a report made charging him with assets: Held, that 
the Court had no power at a subsequent term, in May, 1870, to 
allow the defendant to strike out such plea and to plead anew. 


Morion to amend pleading, heard by Thomas, J., at May 
Special Court, 1870, for Wayne. 

This was an action begun 15 December, 1866, to which 
the defendant, at March Term, 1870, of Wayne Superior 
Court, pleaded that he had fully administered and had no 
assets; it was referred to a referee to inquire and report 
as to the truth of this report; the referee reported, and it 
must be assumed, although it is not expressly stated, that 
his report showed assets in the hands of the defendant ap- 
plicable to the plaintiff’s claims. At a special term in May, 
1870, the defendant excepted to the report, and moved for 
leave to withdraw his former plea and to plead anew, which 
the Judge allowed; and from that order the plaintiff ap- 
pealed. 


Isler, for the appellant. 
Moore, contra. 


Ropman, J. (after stating the case as above). Every plea 
must be true at the time it is pleaded; the difference, there- 
fore, between the issues made by the plea “fully adminis- 
tered” pleaded at March Term, 1867, and the same plea 
pleaded in May, 1870, is sufficiently obvious. Under the 
latter the defendant would have the benefit of any payment 
of debts of equal dignity with the plaintiff’s, made by him 
since Iris first plea. We do not here say that there may not be 

circumstances which would justify a court, under its 
(511) general power of allowing amendments of pleading, 

to allow an amendment with such an effect; but the 
circumstances would be peculiar to make such an amendment 
equitable. It is suggested in the present case that the Judge 
supposed himself constrained to allow the amendment by see. 
80, ch. 113, Laws 1868-69. What the effect of that section 


440 




















JUNE TERM, 1870. 





Dopson v. MOORE. 





might be, were it applicable in this case, it is unnecessary to 
consider. The Act of 1870, ch. 58, p. 90, ratified 16 Feb- 
ruary, 1870, declares that the act above referred to was in- 
tended only to apply to cases in which letters of probate or 
administration were granted subsequently to 1 July, 1868. 
There are some exceptions in this act, which it is not neces- 
sary to notice. This act could scarcely have been known to 
the Judge at the time of his decision. But it governs this 
case. 

How far the defendant may avail himself of the Act of 
1866, allowing preference in certain cases, we are not called 
on to consider. 

Per Curiam. Error. 





(512) 
JOHN A. DODSON vy. W. A. MOORE and 8. L. GILMER. 


1. Where a contract for the purchase of tobacco required certain acts 
to be done in regard to it (such as payment of the U. 8S. tax, a 
permit, etc.) before it was accepted, and afterwards the defend- 
ant accepted it, knowing that such acts had not been done: Held, 
that he could not resist payment of the price agreed upon, by 
alleging that conditions had not been performed. 


2. Nor if the doing of such acts was suspended with the consent of 
the U. S. officers, and was bona fide and not intended to defraud 
the government of its revenue, although the transaction may 
have been irregular, could the defendant shelter himself from 
liability by showing such omission to have been in violation of 
the law. 


(Haight v. Grist, post, 739, approved). 


Assumpsit, before Cloud, J., at Spring Term, 1870, of 
Surry. 

The plaintiff declared for the price of forty-one boxes of 
manufactured tobacco, sold to defendants as partners. The 
pleas were, general issue, payment, and set-off. There was 
evidence, by the testimony of plaintiff, tending to show that 
on 14 September William A. Moore, one of the defend- 
ants, agreed with the plaintiff to purchase fifty-one boxes 
of manufactured tobacco of different qualities, at stipulated 
prices—forty-five boxes of which were to be delivered the 
next Monday and the other six boxes to be delivered in a 
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short time. The tobacco was to be duly branded and stamped, 
and the United States revenue duly paid, and the proper per- 
mits, required by the officers of the United States, were to be 
furnished by plaintiff. The defendants were to pay $500 in 
thirty days and the balance as soon as the tobacco could be 
sent off and sold. 

On the day fixed the defendants sent for the tobacco; the 

plaintiff was not at home, but thirty-four boxes were 
(513) delivered. A few days afterwards eleven boxes more 
were delivered to defendants.. The six boxes were 

never delivered, but were ready in two weeks. The tobacco 
was branded, and stamped, “Tax paid,” by a duly appointed 
inspector; but in fact the taxes on the tobacco were not paid. 
One Job Worth, a deputy collector, took from the plaintiff 
a bond for the payment of the taxes, to which the defendants 
were sureties, and the taxes were paid, a part in thirty days 
and the balance in nine or twelve months afterwards. No 
permits authorizing the removal of the tobacco from the 
factory were furnished with the tobacco by the plaintiff. A 
part of the tobacco was afterwards seized in Macon, Ga., by 
one McBerny, a collector of United States revenue. The 
grounds of seizure were not in evidence. Defendants told 
plaintiff the tobacco had been seized, and proposed, if plain- 
tiff would go to Greensboro and get the matter arranged so 
that the tobacco seized should be given up to them, they 
would pay in ten days for all that had not been seized, and 
in thirty days for all of it. Plaintiff went to Greensboro, but 
the tobacco was not released. | 

It was in evidence, by one John Worth, who was an as- 
sistant assessor of the United States Internal Revenue, that 
he was present when the thirty-four boxes of tobacco were 
delivered; that the manager of the plaintiff's factory was 
unwilling to let the tobacco go without the permits. He 
(witness) told him it would be all right. The tobacco was 
then delivered to one C. W. Lewis. At the plaintiff’s requést, 
Worth, some days after the defendants had received the 
thirty-four boxes of tobacco, furnished the defendants with 
the permits for removing the tobacco, in the usual form, ex- 
cept there was no collector’s seal; and he (the witness) signed 
the name “John Crane, by Job Worth, deputy.” 

The defendants asked the Court to charge the jury that 
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the plaintiff must comply with his part of the contract before 
he could call upon the defendants to comply with 
theirs, and that unless the plaintiff had satisfied the (514) 
jury that plaintiff had delivered the tobacco, duly 
stamped, branded, and the United States revenue duly paid, 
accompanied with the proper permits, he was not entitled to 
recover. 

The Court declined so to charge, but said if the defendants 
received the tobacco, knowing the tax had not been paid, they 
would be liable. 

The defendants asked the Court to charge the jury that 
if the taxes had not been paid as required by law, before the 
removal of the tobacco from the factory, the selling and re- 
moving was in violation of law, and that, although defend- 
ants knew that the taxes had not been paid, the plaintiff 
could not recover. The Court refused, and charged the jury: 
“T take the law to be that the taxes must be paid before the 
tobacco is removed from the factory, and that it is against 
the law to remove it until paid; yet the plaintiff is entitled to 
recover.” 

Defendants asked the Court to charge that if the tobacco 
was removed without the permits to remove required by law 
and the Treasury Department, plaintiff would not be entitled 
to recover. The Court declined to do so, and charged the 
jury that it made no difference; the plaintiff was entitled 
to recover; that the Court would assume that the law re- 
quired the permits as insisted upon by the defendants, but 
that the defendants had received them—they had judged 
whether they were all right, and that the defendants should 
have the benefit of that point.* 

Verdict and judgment for the plaintiff. Defendants ap- 
pealed. 


Boyden & Bailey, for the appellants. 
Clement, contra. 


Reapg, J. If, by the terms of the contract, there was any- 
thing to be done by the plaintiff to the tobacco to facil- 
itate its sale, which was not done, it was optional (515) 
with the defendants whether they would receive it; 
and refusing to receive it, they might have had redress against ° 
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the plaintiff for a breach of the contract. But having re- 
ceived it with the full knowledge of its condition, and of all 
that was wanting, if anything was wanting of compliance 
with the contract, the defendants cannot refuse to pay the 
price agreed on. 

The defendants allege that the failure to pay the tax, and 
the giving a bond therefor, and the removal of the tobacco 
from the factory without the proper permits, was a fraud 
upon the government of the United States; and that, there- 
fore, the plaintiff cannot recover. If it was an intentional 
fraud upon the United States, however ungracious it might 
be in the defendants to allege it—they being parties to it— 
we would, as we said in Haight v. Grist, post, 739, gravely 
consider whether we would enforce the contract. But it is 
not alleged in the pleadings, and does not appear in fact, that 
the plaintiff intended to defraud the United States. It is 
true that he did not pay the tax to the officer at the time, but 
he gave him a good bond therefor, and subsequently paid it. 
It is true, also, that he did not furnish the “permits” at the 
time of delivery; but that was because he could not, and he 
objected to delivering the tobacco until he could do so, but the 
defendants insisted upon receiving it, and the United States 
officer sanctioned the delivery, and promised to furnish, and 
did furnish, the permits. 

There may have been some irregularity in this liberal 
dealing by the government officer with the plaintiff, but it 
seems to have been without a fraudulent purpose, and the 


defendants can take no advantage from it. 
Per Cvriam. . Judgment affirmed. 


Cited: Davis v. Evans, 133 N. C., 321. 
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(516) 
GEORGE SETZER vy. THE COMMISSIONERS OF CATAWBA 
COUNTY. 
1. Money lent to a county during the recent war, in order to procure 
salt for the use of soldiers’ families and others, cannot be recov- 
ered; nor does it make any difference that the debt had been 


recognized by the county since the surrender, and a part of it 
paid. 


2. Quere: Whether county officers who pay and the creditor who 
receives payment of such money, are not liable to repay it to the 
county. 


(Leak v. Comrs., ante, 132, approved). 


Manpamus, before Mitchell, J., Spring Term, 1870, of 
CATAWBA. 

The case made by the parties showed that in 1862 the 
county authorities, pursuing the provisions of the Ordinance 
of 6 December, 1861, borrowed a large sum of money from 
the plaintiff in order, as was known to the plaintiff, to pro- 
cure salt for the families of soldiers in the Confederate army, 
and for other destitute persons. The money was duly ap- 
plied as designed. In 1867 the debt was recognized by the 
county, and having been scaled, was secured by notes for 
about $1,267. Shortly afterwards $500 of this was paid. 

The question was as to the liability of the county for a 
debt contracted for such a purpose. 

His Honor gave judgment for the plaintiff, and the de- 
fendants appealed. 


Bragg, for the appellants. 
Bynum, contra. 


Pearson, C. J. The question is, Was the action of (521) 
the wrongful State government, and of the county au- 
thorities, in respect to the manufacture of salt and its dis- 
tribution among the people during the war, in aid of the re- 
bellion? This matter is fully discussed in Leak v. Commis- 
sioners, ante, 132, and the Court does not feel called on by 
any view of the question presented on the argument to dis- 
cuss it a second time. The full and learned argument of 
Mr. Bynum established the position that salt, except under 
special circumstances, is not contraband of war, and may, 
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according to the law of nations, be furnished by citizens of a 
neutral nation to a belligerent, in the ordinary way of com- 
merce. This position is not in point, and does not hit our 
case—that of citizens owing allegiance to the government, 
aiding a rebellion. It is conceded in the authorities cited 
by Mr. Bynum that in case of a blockade an attempt to intro- 
duce salt or other provisions violates the law of nations, and 
the articles are lawful prizes, for the reason that by the 
blockade it is proclaimed to the world that starvation is re- 
sorted to as one of the means of compelling peace, and this 
being recognized by the law of nations as a means that a 
belligerent may resort to, any one venturing to run the block- 
ade does so at his peril. This doctrine is in point. 

It was forcibly said by Mr. Bragg: “The late war was 
conducted on a scale of magnificent proportions. The whole 
South was in a state of siege—a blockade and military pos- 
session of ports on the east and south! arms on the north 
and west!” 

So, of course, the manufacture and distribution of salt by 
the wrongful authorities in possession of the State govern- 

ment, and the wrongful county authorities, was in 
(522) contravention of the avowed policy of the government 

of the United States and in aid of the rebellion, as 
tending to protract the struggle. 

The position that the action of the justices in 1867, and 
the partial payments made to the plaintiff, ratified or con- 
firmed the original transaction, is not tenable. An illegal 
act cannot be ratified or confirmed. The attempt to do so is 
itself illegal, and it may be a question whether the plaintiff 
and the justices are not liable to a claim on the part of the 
county for the amount of county funds thus received with- 
out lawful authority, the payment by a county, city or town 
of any debt contracted directly or indirectly in aid of the 
rebellion being forbidden by law. There is error. 

Per Curiam. Ventre de novo. 


Cited: Smitherman v. Sanders, post, 524; Logan v. Plum- 
mer, 70 N. C., 392; Brickell v. Comrs., 81 N. C., 243. 
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NOAH SMITHERMAN vy. A. H. SANDERS and others. 


1. Money lent with the knowledge that it is to be used in equipping 
a military company about to enter the service of the Confederate 
States, cannot be recovered, the consideration being illegal. 


2. That it was not lent for the express purpose of equipping such 
company, but merely because the plaintiff had money to lend, is 
immaterial. 


(Phillips v. Hooker, 62 N. C., 193, distinguished and approved; Leak 
vr. Comrs., ante, 132: Setzer v. Comrs., ante, 516: Martin v. 
McMillan, 63 N. C., 486, approved). 


Dest, before Tourgee, J., at Spring Term, 1870, of Ran- 
DOLPH. 

The plaintiff declared upon a note for $1,000, dated 21 
June, 1861. The defense was that the consideration 
was illegal. (523) 

It was shown that the defendants, who were some 
of the members of Randolph County Court, had met as such 
at the time that the note was given, for the purpose of rais- 
ing money to equip a company of volunteers about to go into 
the military service of the Confederate States; that the 
plaintiff was present and knew of their intentions ; that appli- 
cation was made to him to lend the money for such purpose 
to the county, upon a county bond; that he declined to do this, 
but agreed to, and did, lend it upon the private bond of the 
defendants, adding that they might do what they pleased with 
it. The money was thereupon obtained, and was used in 
equipping the company. : 

The defendants asked the Court to charge (among other 
things) that if the plaintiff knew for what purpose the money 
was borrowed, he could not recover. 

His Honor instructed the jury that if the money was ad- 
vanced on purpose to aid the rebellion, and if this was the 
object, or a part of the object of the plaintiff, he could not 
recover; but that if the plaintiff, having money to lend, 
wished to invest it upon good security, and lent it merely 
to obtain interest upon his money, then he could recover, 
although he knew that the defendants intended to use it for 
equipping a volunteer company to go into the Confederate 
army. 
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Verdict for the plaintiff. Judgment accordingly, and ap- 
peal by the defendants. 


Scott & Scott and Mendenhall, for the appellants. 
Gorrell, contra. : 


(524)  Perarson, C. J. This case is stronger than the salt 

eases: Leak v. Commissioners, ante, 132; Setzer v. 
Commissioners, ante, 516; for here the plaintiff actually 
furnished money to equip rebel soldiers. So the act per se 
aided the rebellion, and amounted as much to treason against 
the government of the United States as if he had furnished 
arms or volunteered as a soldier. The fact that he declined 
to take a county bond, and required a bond executed by the 
justices individually, is a subterfuge too flimsy to shield 
him from the consequences of his act. The legal effect was, 
he furnished the money to the county, taking the bond sued 
on as collateral security. If these defendants are compelled 
to pay the debt, of course they will expect to have recourse 
upon the county, and the transaction is the same as if he 
had looked to the county in the first instance. So all of the 
persons concerned are in pari delicto, and the courts of the 
rightful government will not interfere in favor of any of 
them, but leave the matter as it stands. 

The notion that the plaintiff furnished the money for the 
sake of investing in an interest-paying bond, with no concern 
as to what was done with it, is another subterfuge, for, as 
we have said, the act of itself aided the rebellion, and was an 
offense against the government. This is the principle of the 
decision in Martin v. McMillan, 63 N. C., 486. There, the 
fact of furnishing horses for the Confederate army was an 

act which of itself aided the rebellion and amounted 
(525) to treason. That was the ground of the decision, and 

the fact that the plaintiff said he was taking less than 
the value, for the sake of the cause, was merely a cireum- 
stance in aggravation. Here, the plaintiff does an act in aid 
of the rebellion, and has not the magnanimity to declare in 
favor of the side he was directly aiding, but tries to leave a 
hole at which he hopes to be able to creep out in case of 
danger. 

Without a particular review of the ruling of his Honor, it 
is enough to say that it is not in accordance with Martin v. 
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McMillan, supra, the principle of which case governs this. 
Hlis Honor ought to have charged that if the plaintiff fur- 
nished the money, knowing it was to be used to equip rebel 
soldiers, the fact that he refused to take a county bond, and 
insisted upon having the bond of individuals, did not vary 
the case, and he could not recover; and the fact that he fur- 
nished the money for the sake of making an investment on 
interest without being influenced by his knowledge of the 
purposes for which it was to be used (provided the evidence 
presented the point), did not vary the case, and still he could 
not recover, for the act of furnishing the money with a knowl- 
edge that it was to be used to equip rebel soldiers was of itself 
an act which aided the rebellion, and amounted to treason. 

A, knowing that B intends instantly to shoot C, sells B 
a loaded gun; B kills C with the gun; A is guilty of murder, 
and cannot be heard to say that he sold the gun for the sake 
of the price; for he was present, and knowingly aided and 
enabled B to commit the crime. His motive is not rele- 
vant to the inquiry; from the act itself the law implies mal- 
ice and a wanton disregard of human life. Where the act 
of selling goods, or lending money, with the knowledge that 
the goods or money are to be put to an illegal use, does not, 
of itself, amount to a criminal offense—as selling goods 
knowing they are to be smuggled, or spirits, knowing it is to 
be retailed without a license—the motive is material ; 
and it is necessary to show that the illegal use was the (526) 
motive and inducement for the selling or lending. 
Of this class is Phillips v. Hooker, 62 N. C., 193, and the 
cases cited. It is there held that the act of receiving Con- 
federate notes in ordinary dealing, not being of itself crimi- 
nal, to constitute an offense the act must.be done with an 
intent to aid the rebellion. But when the act of selling 
goods or lending money with a knowledge that the goods or 
money are to be used in the commission of a crime is of itself 
a crime, the motive is irrelevant, and the offense is complete 
without reference to the motive; as in the case of the loaded 
gun, selling horses for the use of the rebel army, or furnish- 
ing money to equip rebel soldiers. In these cases the acts 
of themselves aid the commission of crime and are per se 
criminal. There is error. : 

Per Curtam. Venire de novo. 


64—29 449 








IN THE SUPREME COURT.” [64 





CRITCHER Vv. HOLLOWAY. 








Cited: Critcher v. Holloway, post, 527; Martin v. Me- 
Millan, 65 N. C.,-200; Logan v. Plummer, 70 N. C., 393; 
Lance v. Hunter, 72 N. C., 179. 





ANSON CRITCHER vy. G. F. HOLLOWAY and others. 


A bond given in consideration of the loan of money with which to 
put a substitute into the Confederate army, is upon illegal con- 
sideration, and therefore cannot be enforced. 


(Smitherman v. Sanders, ante, 522, approved). 


READE, J., dissenting. 


'Desr, tried before Watts, J., at Spring Term, 1870, of 
GRANVILLE. 

The cause of action was a bond for $1,600, dated 3 Feb- 
ruary, 1863, the consideration of which was the loan of 
money, to be used, as the plaintiff knew, for the purpose of 

putting into the Confederate army a substitute for 
(527) the defendant Holloway. His Honor instructed the 

jury that this formed an illegal consideration, and 
that the plaintiff, therefore, could not recover. 

Verdict for the defendant, ete. Appeal by the plaintiff. 


C. M. Busbee, for the appellant. 
Rogers & Batchelor, contra. 


Dick, J. Money lent for the purpose of equipping sol- 
diers for the Confederate army cannot be recovered in the 
courts of the rightful government. Smitherman v. Sanders, 
ante, 522. In our case the money was loaned by the plain- 
tiff to the principal obligor, with a full knowledge that it 
was to be used for the purpose of sending a substitute to the 
Confederate army. If this object was illegal, then the plain- 
tiff cannot recover. 

The Confederate army was sustaining a rebellion against 
the rightful government, and it must necessarily follow that 
any act done voluntarily, and with a knowledge that it would 
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have the effect of adding to the strength and efficiency of that 
army, was illegal. It was insisted in the argument that the 
act of putting in one man as a substitute for another did not 
add to the efficiency of the army. This may or may not 
have been so, but the transaction, both as to the principal and 
substitute, was illegal. If the principal had been conscripted 
and forced into the army, he would not have been guilty 
of rebellion; but if he furnished a substitute, that act would 
have been voluntary and illegal. 

We will not consider further the nice distinctions presented 
in the ingenious argument of the plaintiff’s counsel. The fact 
that the money furnished by the plaintiff placed a 
soldier in the Confederate army, and was lent with (528) 
a full knowledge that it was to be used for that pur- 
pose, vitiated the contract, and defeats the plaintiff’s recov- 
ery. Cannon v. Bryce, 3 B. & Ald., 179, and the authorities 
cited in the brief of the defendants’ counsel. 


Justice Reape dissented. 
Per Curran. Judgment affirmed. 


Cited: Kingsbury v. Gooch, post, 529; Kingsbury v. Flem- 
ming, 66 N. C., 525; Kingsbury v. Suit, Id., 603; Cronly 
v. Hall, 67 N. C., 11; Logan v. Plummer, 70 N. C., 393; 
Lance v. Hunter, 72 N. C., 179. 








R. H. KINGSBURY v. WILLIAM R. GOOCH. 


1. A bond given for money lent with a knowledge that it was to be 
used in hiring a substitute to go into the Confederate army, is 
against public policy, and cannot be enforced. 


2. Where a party desires to ascertain upon what particular points 
the verdict goes, he ought to request the Court to put such ques- 
tion to the jury before it is, rendered. 


(Critcher v. Holloway, ante, 526, approved). 
READE and RopMaN, JJ., dissenting. 

Dest, before Watts, J., at Spring Term, 1870, of Gran- 
VILLE. 


The plaintiff declared upon a bond for the payment of 
two thousand two hundred dollars, dated 28 July, 1862, with 
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certain credits endorsed. The defendant pleaded general 
issue, payment and set-off, tender and refusal, illegal consid- 
eration. The first plea was waived so far as it denied the 
execution of the bond. 

It was shown that the consideration of the bond was Con- 
federate Treasury-notes, borrowed, as the plaintiff knew, for 
the purpose of enabling the defendant to put a substitute 

~ into the Confederate army. There was also evidence 
(529) that the defendant, on 18 July, 1863, had tendered 

to the plaintiff the whole of the amount then due, in 
Confederate money, and that the plaintiff had refused it. 

His Honor intimated that the tender would not defeat the 
action, and instructed the jury that if the plaintiff knew for 
what the money had been borrowed, he could not recover. 

The jury returned a verdict, that they found all the issues 
in favor of the defendant. The Court inquired if they found 
all the issues in favor of the defendant. The jury remained 
silent, and the Court instructed the Clerk to record the ver- 
dict as above. The defendant excepted, and submitted that 
the verdict was erroneous, inasmuch as the only issues sub- 
mitted were, tender and refusal, and illegal consideration, 
and that the jury meant to find only upon the latter. He 
thereupon moved for a new trial, for this reason, and also 
because, if the verdict were upon all the issues, it was against 
the evidence upon all but the last. 

Motion overruled; judgment, and appeal by the plaintiff. 


Hayes, for the appellant. 
C'. M. Busbee, contra. 


Dicx, J. The plaintiff cannot enforce the contract sued 
on, as he loaned the money to the principal obligor with a 
knowledge that it was to be used for the illegal purpose of 
hiring a substitute to be placed in the Confederate army. 
Critcher v. Holloway, ante, 526. The plea of the general 
issue was waived on the trial, and the general verdict, 
although informal, is not erroneous. If the counsel of the 
plaintiff deemed it important to ascertain upon what partic- 
ular point the jury found their verdict, he ought to have 
requested his Honor to put such question to them before the 
verdict was rendered. 3 Chit. Pr., 921. 
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There was no error, and the judgment must be 
affirmed. (530) 


Justices Reape and Ropmawn dissented. 
Per Curram. Judgment aftirmed. 


Cited: Kingsbury v. Flemming, 66 N. C., 525; Kingsbury 
v. Suit, Id., 603; Logan v. Plummer, 70 N. C., 393. 





B. M. ISLER v. J. T. KENNEDY. 


A bond executed 25 April, 1866, although given in satisfaction of a 
previous bond executed 1 December, 1860, constitutes @ cause of 
action arising subsequent to 15 May, 1865, within the meaning 
of General Order No, 10, isswted 11 April, 1867: Therefore, a 
return upon an execution by a sheriff to May Term, 1867— 
“Levied, etc.; no sale, in obedience to Order No. 10, from General 
Daniel E. Sickles’—was not a due return. 


(Edney v. King, 39 N, C., 465; Dean v. King, 35 N. C., 20, approved ; 
Patton v. Marr, 44 N. C., 377, distinguished and approved). 


Scire Facts against a sheriff, for not making due return 
upon an execution, tried before Thomas, J., at Spring Term, 
1870, of Wayne. 

At February Term, 1867, of Wayne County Court, the 
plaintiff had recovered judgment against John Everett and 
others, upon a bond dated 25 April, 1866; execution issued 
from such term, and at May Term the Sheriff returned: 
“To hand 15 March, 1867. Levied this fi. fa. 16 March, 
1867, on the plantation, ete.; no sale, in obedience to Order 
No, 10, from General Daniel E. Sickles,” ete.. At May 
Term, upon motion, judgment nisi was rendered against the 
Sheriff for $100 for failing to make a due return, ete., upon 
which this scire facias was issued. At February Term, 1868, 
the Court refused to give judgment for the plaintiff, and 
thereupon she appealed to the Superior Court. At May 
Term, 1870, of this Court, upon the trial, it was shown by 
John Everett that the bond upon which the judgment 
had been given had been executed exclusively in pay- (531) 
ment of a previous bond executed 1 December, 1860. 

His Honor thereupon dismissed the appeal, and the plaintiff 


appealed to this Court. 
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Isler, for the appellant. 
Faircloth, contra. 


Dick, J. When a sheriff receives an execution he should 
levy upon and sell the property of the defendant, or render 
a sutticient excuse in his return for not performing his duty. 
What is a due return of process in form and substance is a 
question of law, to be decided by the Court. 

In our case the return endorsed on the execution was: 
“Levied this fi. fa. on 16 March, 1867, on the plantation, ete., 
of the defendant ; no sale, in obedience to Order No. 10, from 
General Daniel E. Sickles.” As the State was then under 
military control, the Sheriff was bound to obey general or- 
ders, and the question for us to decide is, Was the enforce- 
ment of this execution prohibited by said orders? General 
Orders No. 10 may be found ante, 105; and paragraphs Nos. 
2 and 4 are applicable to the matter before us. 

The bond which constituted the cause of action was dated 
25 April, 1866, and the enforcement of the judgment was 
not prohibited by paragraph 2, and was expressly allowed by 
paragraph 4. For the purposes of said order the bond was 
the cause of action, and the date of the bond was the proper 
guide to the Sheriff as to his duty in this respect. Dean v. 
King, 35 N. C., 20. The ease of Patton v. Marr, 44 N. C., 
377, is not in point. In that case the Court decided that 
“Enjoined” endorsed on an execution, although informal, 
was a due return. That word indicated with sufficient cer- 

tainty that the execution was stayed by the order of a 
(532) court of equity, and the Sheriff had no discretion, 

but was bound to desist from the execution of the 
process or incur the penalties of a contempt. Edney v. 
King, 39 N. C., 465. 

The evidence of John Everett was clearly inadmissible, 
and ought to have been rejected, as the consideration of the 
bond sued on could not be inquired into in determining the 
question of law before the Court. 

The Sheriff, by improperly inquiring into the considera- 
tion of the bond, went out of the line of his duty and gave 
an improper construction to said order; and he thereby in- 
curred a penalty for not making a due return of the process. 
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There was error in the ruling of his Honor, and the judg- 
ment must be 
Per Curiam. Reversed. 


Cited: Varner v. Arnold, 83 N. C., 210. 





WILLIAM L. CHAPMAN vy. G. W. WACASER. 


1. “Ten days after peace is made between the United States and the 
Confederate States,” used in a bond to specify the time at which 
the money is payable, means ten days after peace, and does not 
render the ratification of a treaty of peace between the powers 
mentioned a condition precedent to the payment. 


RopMAN, J., dissenting. 


2. Where a note payable as above, called for payment “in current 
money at that time,” the scale is expressly excluded. 


(Sowers v. Earnhart, ante, 96, approved). 


Covenant upon a bond for money, tried before Logan, J., 
at Spring Term, 1870, of Lincoxn. 

No statement is required. Under the instructions 
of his Honor there was a verdict for the plaintiff for (533) 
the full amount of the bond. 

Judgment accordingly, and appeal by the defendant. 


Hoke, for the appellant. 
Bragg, contra, 


SerrLe, J. This was an action of covenant, upon the 
following instrument: 


July, 1864. Ten days after peace is made between the 
United States and the Confederate States of America, we, 
G. W. Wacaser and William Parham, promise to pay Am- 
brose Cline the sum of one thousand dollars, without interest, 
in current money at that time, for value received. Witness 
our hands and seals. 

; G. W. Wacaser, [ SEAL. ] 
WittrMm Parnam. [sEAat. | 
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Mr. Hoke submitted a very ingenious argument to estab- 
lish the position that the words “ten days after peace is made 
between the United States and the Confederate States of 
America” amount to a condition precedent, and that there 
must be a ratification of a treaty of peace between two con- 
tracting powers, and not a mere suppression of a rebellion by 
force, before the defendants can be called upon to perform 
their covenant. We were at first inclined to adopt this view, 
but upon consideration we are satisfied that the words relied 
upon to establish this construction amount to nothing more 
than if the covenant had read “‘ten days after peace is made,” 
or “ten days after the war.” Confederate Treasury-notes 
were worded, “Six months after a ratification of a treaty of 
peace between the Confederate States and the United States 
of America,” ete., expressly for the purpose of making their 
payment depend upon success, and thereby aiding the Con- 

federacy by adding another strong motive for success 
(534) with the people who ‘held her securities. 

Here we are satisfied that no such motive actuated 
the contracting parties. They merely wished to fix a time 
of payment, and a currency; and it was agreed between them 
that whether the time should be long or short, no interest 
should accrue. 

If, then, we read the covenant “ten days after peace is 
made,” or “ten days after the war,” we are relieved of all 
further difficulty, for the legislation which raises the pre- 
sumption that certain contracts made during the war are 
solvable in Confederate money does not apply to this con- 
tract, since here the parties, by plain and unequivocal terms, 
have expressed on the face of the covenant that it is not to 
be solvable in Confederate money, but in “current money,” 
ten days after peace is made. 

The principle governing this case is laid down in Sowers 
v. Earnhart, ante, 96; there, however, the presumption that 
the contract was solvable in Confederate money was rebutted 
by evidence; here, no such presumption can arise against 
the express provisions of such contract. 


Ropman, J. (dissenting). I cannot coneur in the opinion 
of the majority of the Court in this case, because IT cannot 
bring myself to believe that the parties, in using the words 
“ten days after peace is made between the United States and 
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the Confederate States,” intended nothing more than “when 
the war is over.” To put this construction upon tliem re- 
quires us to violate a well-settled principle in the construc- 
tion of contracts, viz., that every word must have its proper 
meaning and foree, provided it can be done without destroy- 
ing sense. Here, in the terms “peace is made,” ete., we 
must give effect to the word “‘made.”’ Peace is usually made 
between hostile parties by a treaty between them. It 

may occur through a mutual cessation of hostilities, (535) 
or through the destruction of one of them. But if, 

in a fight between two men, one should kill the other, we 
should hardly say that “peace was made,” much less that 
it was made between the contending parties. If in such a 
case the slayer, in giving an account of the affair, should say, 
“T made peace with my antagonist,” would that convey to a 
mind previously uninformed an accurate statement of the 
result? But here, peace is to be made between two parties; 
and that implies the concurrence of both in making the peace, 
and the continued existence of both, after or at least during, 
the making. 

No act of Congress, no proclamation of the President of 
the United States, or of any official, or any decision of a 
court, has yet said that peace has been made between the 
United States and the Confederate States; their language 
has always been, ““The rebellion is ended,” or some equivalent 
expression, carefully excluding any participation of the Con- 
federate States, as such, in the result. 

I think the parties intended substantially a bet on the 
war; the lender bet that the Confederate States would sue- 
ceed in establishing their independence, in which case he 
would get back his then deposited Confederate money in 
what would be at least a legal tender; and the borrower 
thought the Confederate States would fail, in which case he 
would eseape payment. At the date of this contract, in 
July, 1864, Confederate money was, according to the legisla- 
tive seale, 21 to 1; the $1,000 lent was therefore worth in 
gold at that time $47.60. Peace, if construed to mean a 
mere end of fighting, was certain, at some time, and proba- 
bly no man living in America supposed the war would last 
ten years. Supposing money at compound interest at six 
per cent. to double in twelve years, it would be more than 
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fifty years before the sum borrowed could, on those 
(536) terms, equal the sum agreed to be paid. The stipula- 

tion for so large a profit proves that the lender sup- 
posed he was taking a great risk; yet, according to the con- 
struction given to the contract, there was no risk except of a 
delay which could not in the nature of things be for many 
years. The case of Boulware v. Newton, 18 Grattan, was a 
bet somewhat like this, but not sutticiently like to be a guide. 


Per Curiam. Judgment affirmed. 


Cited: McNinch v. Ramsey, 66 N. C., 230; Williams v. 
Monroe, 67 N. C., 134; Brickell v. Bell, 84 N. C., 85. 





MEREDITH CREWS v. JAMES A. CREWS. 


A verdict for “four hundred dollars in old bank-money, interest from 
27 May, 1863, scaled at value at time,” is too uncertain to war- 
rant a judgment thereupon. 


(Gibson v. Groner, 63 N. C., 10, and Mitchell v. Henderson, Ib., 648, 
approved). . 


Dest, tried before Watts, J., at Spring Term, 1870, of 
GraNnviLLe. No statement is necessary. 
The defendant appealed. 


Rogers & Batchelor, for the appellant. 
Hayes, contra. 


Serre, J. The question for our consideration is, Did the 
verdict of the jury warrant the judgment which his Honor 
directed to be entered? The verdict is as follows, to-wit: 
“We find all issues in favor of the plaintiff, and assess his 

damages at four hundred dollars in old bank-money, 
(537) interest from 27 May, 1863, scaled at value at time.” 

Thereupon the Court directed the Clerk to enter the 
following judgment, to-wit: “That the plaintiff recover of 
the defendant the sum of four hundred and fifty-two dollars 
and seventy-four cents, the value of the bond declared on, of 
which three hundred and twenty-five dollars and thirty-seven 
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cents is principal money, and the interest is one hundred 
and twenty-seven dollars and forty-one cents, and costs of 
suit.” ° 

We have examined the verdict and judgment together, 
with all the statements which accompany the case, but we 
are at a loss to discover the process of calculation by which 
his Honor determined the amounts of principal and interest 
which he directed to be entered as a judgment. Indeed, we 
thynk the verdict so vague and uncertain in its terms as to 
afford no basis for a calculation. “A verdict finding matter 
uncertainly or ambiguously, is insufficient, and no judgment 
shall be given thereupon.” Coke on Lit., p. 227a. 

Here the jury assessed the damages in old bank-money, 
by which we are to understand, the notes issued by old banks. 
But there were many banks whose notes circulated in this 
State, and they were of different values, some worth five 
and others twenty-five cents in the dollar. Which bank shall 
we select as the standard to govern in this case ¢ 

We are left without chart or compass, to find our way as 
best we can. 

Again the verdict says, “scaled at value at time.” Sealed 
as what? Confederate money or bank-notes? If bank-notes, 
we are aware of no standard by which they can be sealed; 
and the words “at time” are equally as unintelligible. Gib- 
son v. Groner, 63 N. C., 10, and Mitchell v. Henderson, Ib., 
643, establish the rule that the value of all contracts must 
be estimated in United States Treasury-notes, and judgment 
be rendered for such amount solvable in currency. 

Here there is no objection to the judgment on its (538) 
face, but it is not in pursuance of the verdict, which 
assessed damages in “old bank-money,”’ and, we have seen, 
was so unintelligible that his Honor was not warranted in 
_ proceeding to judgment upon it. 

Per Curiam. Venire de novo. 


Cited: Mason v. R. R., 113 N. C., 316. 
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VIRGINIA S. WHITEHEAD vy. MARCELLUS WHITEHEAD 
and others. 


Where land was bought with money forming a portion of the separate 
estate of a wife, and by mistake the title was made to the hus- 
band, and subsequently the land was sold under execution by 
creditors of the husband, and was bought by them, with notice, 
etc.: Held, that upon application by the wife, the purchasers 
would be declared trustees for her, and whether they purchased 
with notice, or without, was immaterial. ® 


Civit action, tried before Cloud, J., at Spring Term, 
1870, of Rowan. 

The facts were that on the marriage of the plaintiff with 
the defendant Marcellus, in 1846, her property was conveyed 
to her separate use; in March, 1848, a part of it was invested 
in lots in Salisbury, which, in April, 1866, were sold and 
the land in question purchased. This was, by mistake, 
conveyed to the husband for his own use. In the Spring of 
1869 the plaintiff’s attention was first called to the mistake, 
she having supposed until then that it had been conveyed 
to Thomas Whitehead, as trustee for her. In 1868, Hen- 
derson and Ennis, who were also defendants in this case, 
obtained judgment against the husband, and, in September, 

1869, the premises in question were sold under exe- 
(539) eution, and bought by the above judgment creditors, 
who had notice at that time of the plaintiff’s claim. 

His Honor thereupon gave judgment as required by the 
plaintiff, viz., that the defendants be declared trustees for 
her, ete. 

The defendants appealed. 


Boyden & Bailey, for the appellants. 
John S. Henderson, contra. 


Reape, J. It was not controverted that the trust fund, 
held as of the separate estate of the plaintiff, was appro- 
priated to purchase the land in question, and that it was 
agreed that the deed was to be made to Thomas Whitehead 
in trust for the plaintiff; but, by mistake of the draftsman, 
it was made to Marcellus Whitehead without any declara- 
tion of trust. It is a well-settled principle of equity that 
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the plaintiff has the right to follow the fund and to (540) 
have the legal owner declared a trustee for her. 

The defendants Henderson and Ennis bought the land at 
sale under execution against Marcellus Whitehead, the legal 
owner, with notice of the plaintiff’s equity, and of course 
they are bound by it. Indeed, as they can take nothing un- 
der the sale but the interest of the defendant in the execu- 
tion, they would be affected by the equity, without notice. 

Per Curiam. Affirmed. 








V. C. BARRINGER, guardian, ete, v. W. J. HOLBROOK. 


1. Where an appeal from a magistrate is regular in form, and the 
Court discovers no error in the proceedings, the judgment should 
be one affirming that given below, and not dismissing the appeal. 


2. Case where a note was allowed as a set-off because of the express 
agreement of the parties. 


CIvIL ACTION, tried, upon appeal from a Justice of the 
Peace, by Logan, J., at Spring Term, 1870, of CaBarrvs. 

The cause of action was a note given by the defendant to 
the plaintiff for the hire of a slave for 1860. The slave be- 
longed to one J. R. Russell, a ward of the plaintiff, and at 
the hiring it was bid off by one R. E. Russell, another ward 
of the plaintiff. The plaintiff declined to take a bond for 
the price from the hirer, because of the relation between 
them, but told the defendant to give his bond therefor, and 
then to take a bond for the same amount from the hirer, pay- 
able to himself; and that upon a settlement he (plaintiff) 
would allow the latter bond as a set-off to the one given 
to him. These bonds were accordingly executed. (541) 

Upon the trial before the magistrate the set-off was 
allowed, and the plaintiff appealed. 

When the case was tried by his Honor he ordered the 
appeal to be dismissed. 

The plaintiff appealed again. 


Boyden & Bailey and Wilson, for the appellant. 
No counsel contra. 
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Ropman, J. The set-off alleged as a defense was made 
so by the express agreement of the plaintiff. The Judge 
below should have affirmed the judgment of the justice, in- 
stead of dismissing the plaintiff's appeal. The latter course 
would have been proper, if there had been any irregularity 
in the appeal itself, but that was not alleged. 

Judgment of his Honor reversed, and judgment for the 
defendant. 

Per Curiam. Judgment accordingly. 








GILBERT P. SMITH v. JAMES A. WEBB. 


Whether one possesses information superior to that of another, in 
regard to the subject-matter of a contract, is a question of fact 
and not of Jai. 


Civit action, tried before Russell, J., at December Spe- 
cial Term, 1870, of New Hanover. 

The plaintiff had purchased of the defendant some five 
hundred shares of stock in the Wilmington Manufacturing 

Company. The defendant, a citizen of New Jersey, 
(542) was at the time president of the company, and the 

plaintiff—a young man of twenty-three years of age— 
a resident of New Jersey. Before purchasing, the plaintiff 
had examined the books and machinery of the company, and 
was satisfied with their condition. At that very time, as it 
turned out, the company was insolvent. 

His Honor left it to the jury to find whether the plaintiff 
had been careless in making the purchase, stating that if he 
‘ had been he could not recover. It having been suggested 
that the defendant possessed information in regard to the 
subject-matter of the contract that was superior to that of 
the plaintiff, his Honor also left that question to the jury, 
saying that if that were so, they should find for the plaintiff. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 


London, for the appellant. 
Strange, contra. 


Reape, J. The allegation was that the defendant had 
deceived and defrauded the plaintiff by misrepresentations, 
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and that he was enabled to do so by reason of superior and 
exclusive information which he possessed in regard to the 
subject-matter of the contract. There was conflicting evi- 
dence. 

His Honor charged the jury that if the defendant (543) 
had deceived the plaintiff by false representations, and 
was enabled to do so by superior and exclusive information 
of the subject-matter, the plaintiff was entitled to recover; 
and the jury found for the defendant. 

The plaintiff excepted, upon the ground that whether the 
defendant had such superior and exclusive information was 
not a question of fact for the jury, but a question of law for 
the Court. This is the only question presented in the case. 
It was pressed with considerable zeal by the learned counsel, 
because, as we suppose, of the large amount involved; but 
really there seems to us to be no foundation for the excep- 
tion, and it cannot be made plainer by discussion. 

Whether one party has superior and exclusive information 
of the subject-matter of a contract, and is thereby enabled 
to deceive, and does deceive the other, is purely a question 
of fact. It may be that the jury found against the weight 
of the evidence in this case, but we cannot consider that. 
There is no error. 

Per Curiam. Judgment affirmed. 








WILLIAM J. MOYE, admr., ete, v. WILLIAM J. POPE. 


A question as to the value of certain cotton, the consideration of a 
note given at an administrator’s sale in Greene County in 1863, 
ix,to be settled with reference to the time and place of its sale 
and delivery: and evidence as to what it was worth within the 
Federal lines (whither it could not be transported but in viola- 
tion of law), or as to what it was sold for, is incompetent, 


Civiz action, tried before Jones, J., at Spring Term, 
1870, of Prrv. 

The action was brought upon a note for $403, paya- (544) 
ble at six months, dated 15 October, 1863, and given 
for the price of two bales of cotton bought at an administra- 
tor’s sale in Greene County. The price bid was fifty cents a 


pound, 
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On the day of sale the defendant asked the plaintiff if he 
would accept Confederate money then, and the latter replied 
that the law required him to take a bond and security, and 
sell upon a credit of six months. He did not say what he 
would take when the note became due. 

The plaintiff asked of several witnesses what was the value 
of cotton within the Federal lines, but upon objection by the 
defendant, the questions were ruled out, as also was another 
question by him as to what the defendant afterwards received 
for the cotten. To these rulings he excepted. 

The plaintiff asked the Court to instruct the jury: 

1. That there was some evidence of a special contract to 
pay for the cotton in good money; and, 

2. That there was evidence of the value and price of cotton 
at the time and place of sale. 

The Court instructed the jury to —e the value of 
the cotton at the time and place of sale, taking into consid- 
eration the whole of the testimony. 

Verdict for $108.84, of which $80 is principal money. 
Rule, ete. ; judgment accordingly; appeal by the plaintiff. 


Howard and Battle & Sons, for the appellant. 
Hilliard, contra. 


Reape, J. The value of the cotton at the time and place 
of sale and delivery, was the question. As tending to 
(545) show the value, the plaintiff offered to prove the price 
of cotton on the other side of the military line between 

the Confederate and United States forces. 

It was unlawful to trade across the line. There was no 
market to which the defendant could take the cotton beyond 
the line, without violating the laws of both governments. 
The courts will not investigate the hazard of committing 
crime or the value of successful adventure against the laws. 
The evidence was, therefore, properly ruled out. 

For the same purpose the plaintiff offered to prove the 
price at which the defendant sold the cotton. But it did not 
appear when or where he sold; and, therefore, it could throw 
no light on the question, and was irrelevant. 

There was no evidence to support the first special instruc- 
tion asked for by the plaintiff, to-wit, that there was a special 
contract to pay the amount bid in “good money.” 
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- 


The second special instruction was in substance given as 
asked for by the plaintiff. : 

There is no error. The plaintiff is entitled -to judgment 
here for the same amount as the judgment below, but he is 
not entitled to the costs of the appeal, as it was his appeal. 
Judgment against the plaintiff for the costs of this Court. 

Per Curiam. Aflirmed. 





(546) 
ELIZABETH A. SMITH vy. JOHN E. and JANE S. GILMER. 


1. Land having been devised charged with the payment of a sum of 
money to a minor, the devisee also being appointed guardian of * 
the minor: Held, that the fact that the guardian charged himself 
with such money in his returns to court, was no discharge of the 
lands. 


2. In such case the widow of the devisee, before she can be called on 
to contribute, is entitled (in aid of dower) to have the whole of 
the personal estate of the deceased, and after that, all of his real 
estate not included in her dower interest, applied to the discharge 
of the debt. 


(Woods v. Woods, 44 N. C., 290; Thompson v. Thompson, 46 N,. C., 
430, and Caroon v. Cooper, 683 N. C., 386, approved). 


Dower, tried before Tourgee, J., at Fall Term, 1869, of 
GUILFORD. 

The land sought to be subjected to dower was three tracts, 
viz.: The MeMurry tract, the Chrisman tract, and a tract of 
some 756 acres acquired by the deceased, W. R. Smith, 
under the will of his father, Eli Smith. No question was 
raised in regard to the liability of the two former tracts. 
The questions as to the latter were as to the extent to which 
they were charged with pecuniary legacies left to various per- 
sons in the will of Eli Smith. William R. Smith died in 
1868, and Eli Smith in 1862. 

The portions of the will of Eli Smith which it is necessary 
to state in this connection are: 

“1. I give and devise to my granddaughter, Jane S. Gilmer, 
and the heirs of her body, $2,500, to be held in trust by her 
_guardian,” with certain directions for its investment, and 
also contingent bequests in case of her death, ete. 
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“2. I devise and give to my grandson, John E. Gilmer, 
$2,500 in money, to be paid to him by his guardian when he 
becomes twenty-one years of age,” with other directions as 
above. 

4. A similar legacy to his grandson, William M. Gilmer. 

“6. I also give and devise to my son, William R. Smith, all 

and every parcel of the lands, whatsoever and where- 
(547) soever, I may die in possession of, upon the condition 

that the said William R. Smith pay over to my grand- 
son, William M. Gilmer, the sum of $1,500, over and above 
the legacy hereinbefore specified for said grandson, ete. Also, 
all the rest, residue and remainder of all my estate, real and 
personal, ete., ete., 1 do give, devise and bequeath unto my 
‘said son, William R. Smith, and his lawful heirs,” ete. 

William M. Gilmer died in 1864, having attained full age, 
and the defendant John was appointed his administrator, 
both of the defendants being his heirs and next of kin. 

The defendants claimed that the land was charged with 
the payment of all the above legacies in the event which 
occurred, to-wit, the loss of the personalty by the events of 
the war. The plaintiff, whilst contesting this, on the other 
hand claimed, amongst other things, that the land had been 
discharged from the $1,500 due to W. M. Gilmer, by the 
fact that Willtam R. Smith, who was appointed his guard- 
ian by the will, had made his return as such to Court, charg- 
ing himself with said sum, as money received by him for said 
ward. 

His Honor gave judgment for dower as prayed for in the 
petition, and the defendants appealed. 


Bragg, Mendenhall and J. I. Scales, for the appellants. 
Scott & Scott, contra. 


Serre, J. We are of opinion that none of the legacies 
in the will of Eli Smith are a charge upon the land devised 
to William R. Smith, except the legacy of $1,500 to Wil- 
liam M. Gilmer, contained in the sixth item of the will. 
This is clearly a charge upon the land, and the devisee took 
the same cum onere, immediately upon the death of the tes- 
tator. Woods v. Woods, 44 N. C., 290. 
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But the plaintiffs insist that, as the intestate Wil- (548) 
liam R. Smith, who was testamentary guardian of 
William M. Gilmer, charged himself with this legacy in his 
guardian return to the County Court, he thereby relieved the 
land and made it a charge only upon his personal estate. We 
do not assent to this proposition. The manner in which a 
ward’s estate shall be invested is pointed out in the Revised 
Code, ch. 54, sec. 23, and if a guardian takes it upon him- 
self to disregard the requirements of this act, he does so at 
his peril. 

This brings us to the main question raised by the plead- 
ings: Is the plaintiff, Elizabeth Smith, entitled to dower 
in the lands devised to her deceased husband? We have 
seen that these lands vested in her husband, the intestate, 
cum onere, immediately upon the death of the testator. She 
is therefore entitled to have all the personal estate of the 
intestate applied to the payment of this charge of $1,500, in 
exoneration of her dower; and if that is not sufficient, the 
remaining two-thirds of the land and the reversion in the 
one-third covered by her dower must be applied to the ex- 
tinguishment of this charge before the widow can be called 
upon to contribute anything out of her dower. Thompson 
v. Thompson, 46 N. C., 480; Caroon v. Cooper, 63 N. C., 
386. , 

It follows that the widow takes dower, as her husband 
took the fee simple, cum onere, being entitled to be exoner- 
ated as above. 

Of course, if the $1,500, with interest as directed in the 
will, consumes the whole estate, personal and real, there is 
nothing left for the widow’s dower; but upon the idea that 
the estate is sufficient to meet both demands, the judgment 
of the Superior Court is 

Per Curiam. Affirmed. 


Cited: Creecy v. Pearce, 69 N. C., 68; Ruffin v. Cox, 71 
N. C., 256; Overton v. Hinton, 123 N. C., 6. 
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(549) 
JERE. PEARSALL v. MARX MAYERS. 


1. Where a vendor of land brings an action for possession against his 
vendee, who has been let into possession, the title being reserved, 
the latter may set up the contract of sale and ask for an account 
of the payments upon the purchase money by counter-claim in 
the same action. 

2. A parol submission to arbitration of the title to land is void. 

3. In a case where there was a question between the parties as to the 
kind of currency in which a contract for money was solvable, 
and upon taking an account it appeared that the debtor had over- 


paid the debt: Held, that he could not recover the surplus from 
the creditor, as money paid by mistake, 


4. Where the vendor of land lets the vendee into possession, reserving 
the title, he has no claim upon the latter for rents and profits, as 
the interest upon the unpaid money is in lieu of that. 


5. Directions for stating cases upon appeal. 


(Crissman v. Crissman, 27 N. C., 498, approved). 


Civin action for possession of land, tried before Russell, 
J., at Spring Term, 1870, of Onstow. 

The defe ndant, by counter-claim, set up a contract for the 
purchase of the land by himself, in May, 1863, at $2,000, the 
payment of $1,000 thereof in Confederate currency, the giv- 
ing a note for the remainder, and various payments there- 
upon since the surrender, in United States currency; also, 
that a submission (by parol) of the matters arising out of the 
transaction between the parties had been made by them to 
certain persons, who had awarded (by parol) that upon an 
account the plaintiff owed to the defendant $51; and judg- 
ment for this amount was demanded by the defendant. 

The parties differed as to the manner in which the price 
of the land was solvable, and the plaintiff claimed that the 
payments made by the defendant were to be set off by the 

rents and profits of the land in his possession. 
(550) Under the instructions of his Honor there was a 
verdict and judgment for the defendant for $51. 

The plaintiff appealed. 


Battle & Sons, for the appellant. 
No counsel contra. , 
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Pearson, C. J. There may be many objections to the 
Code of Civil Procedure, but this case furnishes an in- 
stance of a particular in which it is a decided improvement 
upon the old mode of procedure. The case is this: In 1863 
the plaintiff sold to the defendant a tract of land at the 
price of $2,000, and executed a bond to make title when the 
purchase money was paid. The defendant paid $1,000 in 
Confederate notes and gave a bond for $1,000 payable in 
one year, and was let into possession. The defendant since 
the war has made several payments in greenbacks. The 
parties differ as to whether the purchase money has been 
fully discharged, and that depends upon the kind of money 
in which the bond is payable and the seale and rate of depre- 
ciation. 

To settle this controversy according to the old mode, the 
plaintiff might have brought an action of ejectment and 
taken a judgment at law. The defendant would then have 
filed a bill in equity and obtained an injunction to restrain 
the plaintiff from issuing a writ of possession; the matter 
would have been referred to the Master, to find how much of 
the purchase money, if any, remained unpaid, and after dis- 
posing of the exceptions to his report, that fact would have 
been fixed ; whereupon, if the purchase money had been fully 
paid, a decree would have been entered that the plaintiff 
make title, and the injunction be made perpetual; if there 
remained a balance of the purchase money unpaid, a decree 
that the plaintiff pay such balance by a day fixed, and 
on payment the defendant make title, and should the (551) 
amount not be paid, that the land be sold, ete. 

According to the new mode, the vendor brings his action 
for the land; the vendee sets up his contract of purchase as 
a counter-claim, alleging payment of the purchase money in 
full, and demands judgment for title; the plaintiff replies, 
denying that the purchase money has been paid in full. The 
matter might then be referred to find the fact as to the pur- 
chase money, or it might be submitted to a jury (as in this 
case) and a judgment be entered, corresponding with the de- 
cree in the old mode. Thus the controversy is settled in one 
action, instead of an action in a court of law and then a suit 
in a court of equity. 
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The defendant, however, not. content to rest on the bond 
for title and payment of the price, sets out a submission to 
arbitration, and an award in his favor for title and $51 
overpaid, and demands judgment for the $51, as well as 
for title. The plaintiff objects to the submission and award 
because not in writing, and sets up a claim for use and oe- 
cupation of the premises. His Honor admitted evidence of 
the submission and award. In this there is error; when 
the controversy involves title to land the submission must 
be in writing. This is settled. Crissman v. Crissman, 27 
N. C., 498. 

As the case goes back for another trial, it may be well to 
say that this Court is inclined to the opinion that the de- 
fendant will not be entitled to judgment for the amount he 
may have overpaid. Money paid by mistake, as in counting 
or in making calculations, may be recovered in an action for 
“money had and received to plaintiff's use”; but when a 
man makes a payment, and, for the sake of being on the safe 
side in a matter involving questions that admit of doubt, as 
in regard to Confederate money and payment in greenbacks, 

chooses to pay what turns out to have been too much, 
(552) there is no principle of law upon which he tan recover 

back the excess; for the money was paid without mis- 
take, for the use of the other party, and in no sense can be 
considered as “had and received for the use of” the plaintiff. 
So if one tenders money, and brings it into Court, and it is 
accepted, although it be in excess, the party may retain the 
whole. 

It may likewise be well to say: This Court is inclined to 
the opinion that the plaintiff will not be entitled to make 
any charge for “use and occupation.” Where a mortgagor 
remains in possession, or a vendee is let into possession, he 
is entitled to the rents and profits in lieu of interest. A 
mortgagee or vendor who takes possession is entitled to re- 
ceive rents and profits, but will be required, in taking an 
account of the mortgage money, or the purchase money, to 
account for rents and profits, or for use and occupation, 

We observe that in this instance, and many others, the 
attorneys who settle the case for this Court, and the Judge, 
when he states the case at the request of the attorneys, have 
set out a recital of what is contained in the complaint and 
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in the answer and replication. This is “labor lost,” and ! 
makes the papers unnecessarily prolix and voluminous, for . 
the “record proper” is sent to this Court, and the Court | 
can see what is contained in the pleadings and judgment. 
All that need be added is, when testimony is rejected, a 
statement of what the party offered to prove and enough of 
the evidence to show the materiality of the evidence re- | 
jected; when the instructions are excepted to, a statement | 
of the instructions refused or given and enough of the evi- | 
dence to show that the point was presented by the case and | 
was not hypothetical; and, when the exception is confined to | 
the record proper—as upon demurrer or motion in the nature 
of a motion in arrest of judgment—no statement need 
| 
| 
| 
| 





be made, for there is no postea, and the error, if any, (553) . 
appears on the face of the record proper. 
Per Curiam. Venire de novo. 


Cited: Wellborn v. Simonton, 88 N. C., 268; Dail v. 
Freeman, 92 N. C., 357; Dempsey v. Rhodes, 93 N. C., 
127; Owens v. Williams, 130 N. C., 170. 





A note for money dated 9 May, 1863, is liable to the operation of the 
scale law, notwithstanding that it is payable in “good bankable 
currency.” 


(Laws v. Rycroft, ante, 100, approved). 


CovENANT, upon a note given as the price of a horse, tried 
before Cloud, J., at Spring Term, 1870, of Davinson. 
The note was a plain one, for “four hundred dollars in 
good bankable currency,” payable at twelve months, with 
interest from date, and was dated 9 May, 1863. . 
The main question below was whether it was liable to be . 
. 
) 


JOHN GREEN v. DEMPSEY BROWN. 
' 
' 


scaled or was payable in specie. Upon this point witnesses 
were examined ; and his Honor charged the jury that if they 
were to be believed, the expression, “in good bankable cur- 
rency,” meant currency equivalent to gold and silver. 
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Verdict and judgment accordingly; the defendant ap- 
pealed. 


Gilmer, for the appellant. 
Mendenhall and T. J. Wilson, contra. 


SerrLe, J. The bond upon which this suit is brought 

was executed during the war, and if nothing had been said 

as to the currency in which it was solvable, the pre- 

(554) sumption would have been, under our recent legisla- 

tion, that it was solvable in Confederate money. Is 

this presumption rebutted when the parties in endeavoring 

to fix a currency in which it may be discharged use terms so 
indefinite as to be unintelligible? We think not. 

The words “good bankable curreney” must be interpreted 
according to the state of the facts and the popular under- 
standing of these terms at the time the note was given. 
Laws v. Rycroft, ante, 100. 

From this standpoint we have endeavored to reconcile 
these terms, but have been unable to do so. Bankable cur- 
rency may have meant either bank-notes or Confederate 
Treasury-notes, for the banks were dealing in both in 1863 
and 1864. But when they prefix the word “good” to the 
“bankable éurrency” of that period, we are as unfortunate 
as the witnesses who were examined to explain these terms, 
and confess our inability to understand them. Indeed, there 
was no such thing at that time as “good bankable eur- 
rency.” They could not have used the word “good” in the 
sense of par, for none of the currency then used was at par. 
It may be that they employed the word “good” as distin- 
guished from counterfeit; this, however, is all conjecture. 
But viewing the transaction in the light of that day, we can 
safely say that they did not intend by these terms to make 
the bond payable in gold and silver. The result will be, if 
we discard these words as unintelligible, that the bond will 
stand like all others of that date, and the presumption will 
be that it is solvable in Confederate currency; but as it was 
given for a horse, that fact may be shown, and the value of 
the horse will be the value of the contract. 

Per Cvurtam. Reversed. 
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(555) 
Cc. L. SUMMERS, adimr., ete., v. L. C. MCKAY and GEORGE F. 
SHEPHERD. 


Where « note was given in 1862 in consideration of the loan of Con- 
federate money, and in 1863 the payee endorsed it to the plaintiff 
in payment for a tract of land: Held, in a suit against the payee | 
and the maker, that the scale to be applied was the value of Con- 
federate money in 1862, and not that of the land afterwards pur- | 
chased by the payee. 


Civit action, tried before Mitchell, J., at Spring Term, 
1870, of IREDELL. 

The plaintiff declared upon a note for $1,000, dated 26 
May, 1862, given for Confederate Treasury-notes, by the 
defendant McKay to the defendant Shepherd, and endorsed 
by the latter, 13 October, 1863, to the plaintiff. Upon the 
trial the defendants offered to prove that the endorsement 
was made in consideration of a tract of land bought by 
Shepherd of the plaintiff at an administration sale, and that 
the value of such land was $80. To this the plaintiff ob- 
jected, but the evidence was admitted by the Court. | 

Verdict and judgment accordingly, and the plaintiff ap- | 
pealed. 





W. P. Caldwell, for the appellant. 
Furches, contra. | 


Serre, J. MeKay, the maker of the bond, certainly has 
no right to complain if he is required to stand by his obliga- 
tion, as interpreted by the Ordinance of 18 October, 1865, 
and the Acts of 1866, chs. 38 and 39. He put his negotiable 
paper upon the market, and it is a novel idea that he 
can afterward discharge it by paying the price which (556) 
a third party may have paid for it. Yet this is the ar- 
gument, and it is contended that as the payee Shepherd as- 
signed this bond to the plaintiff in consideration of and in 
payment for a tract of land, the obligation of the maker is 
thereby changed from what it was when made in May, 1862, 
and what it continued to be up to the assignment in October, 
1863, and that he is only liable for the value of the land. 

Instead of reducing, or in any way changing the original 
liability of the maker, the payee, by his endorsement, iden- 
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tified himself with the prior contract, and became a surety 
for the same. The effect of his endorsement was not to 
drag the maker down to his level, but to raise himself up to 
that of the maker. 

It was said upon the argument that it would be a hard 
ease to hold the endorser liable for more than the value of 
the land; if that be conceded, still it is not so hard a ease as 
thousands of others where sureties have to pay the debts of 
their principals and never receive a cent for their own benefit. 
It is evident that the endorser took the risk of assigning 
this bond for the land, upon the idea that the maker was 
good, and stood between him and all danger. In this caleu- 
lation he, like many others who have become sureties, was 
mistaken. 

All that the plaintiff asked was the scale of the bond and 
interest from the time it fell due. To this he was clearly 
entitled, and there was error in the instruction of his Honor 


to the contrary. 
Per Curiam. Venire de novo. 


Cited: Sanders v. Jarman, 67 N. C., 88; Wooten v. Sher- 
rard, 68 N. C., 338; Boykin v. Barnes, 76 N. C., 319. 





(557) 
E. P. PEGRAM-v. THE COMMISSIONERS OF CLEVELAND 
COUNTY. 

A creditor of a county (by coupons upon county bonds issued in 1857) 
applied for a mandamus to compel the levy of taxes for the satis- 
faction of his debt: Held, . 

(1) That the remedy asked for was, under the circumstances, the 
proper one, and 

(2) That the “equation of taxation” established by the Constitution 
of 1868 (Art. V, sec. 7) does not apply to prevent a county from 
providing for the payment of its debts existing when that Consti- 
tution was adopted. 

(R. R. v. Holden, 638 N. C., 410, and Winslow v. Comrs., ante, 218, 
approved ). 


Manpamvs, tried before Logan, J., at Spring Term, 1870,,. 
of MECKLENBURG. 
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The plaintiff alleged that he was holder of coupons of 
bonds issued by Cleveland County in 1857; that the act 
authorizing the bonds had directed that taxes should be 
levied by the county authorities in order to pay the coupons 
as they became due; that he had demanded payment, and 
had been refused ; thereupon he asked for a mandamus direet- 
ing a tax to be levied for his satisfaction, ete. 

The defendants answered, stating that the county was 
without money to meet the demand; that the State Constitu- 
tion (Art. V, sec. 7) forbids their levying a tax for the pur- 
poses of the plaintiff, ete. To this the plaintiff demurred. 

His Honor overruled the demurrer, and the plaintiff ap- 
pealed. 


Jones & Johnston, for the appellant. 
Wilson, contra. 


Pearson, C. J. The matter set out in the return is (558) 
not a sufficient cause against the writ of mandamus. 

1. Mandamus to compel the levy of taxes is the appro- 
priate remedy. Winslow v. Commissioners, ante, 218. An 
action will lie against the Commissioners of a county for a 
money demand ; but it appears that in other cases mandamus 
is the proper remedy. 

2. The fact that the Commissioners had no funds in hand 
is a very cogent reason for levying a tax in order to raise 
funds to meet the liability of the county. 

3. In R. R. v. Holden, 63 N. C., 410, all of the Justices 
of this Court agreed that the “equation of taxation” estab- 
lished by the Constitution does not restrict the power of 
State taxation to meet the interest of the public debt. On 
the same principle, Art. V, sec. 7, of the Constitution does 
not restrict the power of county taxation to meet the interest 
of the debt of the county, and such taxation does not require 
the special approval of the General Assembly. 

Besides, it is alleged in the petition, and not denied by 
the return, that the Act of February, 1857, under which these 
bonds were issued, makes it the duty of the Justices of the 
county to provide means for paying the interest annually, by 
levying taxes. The Commissioners succeed to the rights and 
duties of the Justices. So the power to levy this tax is 
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ample, and the neglect or refusal to do so must be ascribed 
to unwillingness rather than a want of power. 

Order overruling the demurrer reversed. It is declared 
to be the opinion of this Court that the writ of mandamus 
should be issued as prayed for. This will be certified, to the 
end that his Honor may direct the writ to be issued. 

Per Curiam. Ordered accordingly. 


Cited: Uzzle v. Comrs., 70 N. C., 565; Hughes v. Comrs., 
107 N. C., 605. 





(559) 
WILLIAM HOWARD and wife.v. FRANKLIN BEATTY. 


1. A bond dated 3 April, 1865, payable at twelve months “in current 
money,” is presumed to be subject to the scale laws. 


2. In a case where land had been sold by an executor during 1864, no 
money having been paid by the purchaser, and subsequently the 
executor repurchased the land and agreed to pay the purchaser’s 
debt on account of it, and thereupon, a year after the purchase 
(in April, 1865) he agreed with one of the heirs to pay her one- 
half of her share in Confederate money, and to give a note pay- 
able as above for the other half: Held, that this note was not 
liable to be scaled by proving the value of the land. 


3. Also, that there was evidence to warrant a jury that it was not to 
be scaled at all, but that the Court erred in deciding itself that 
such note was not to be scaled. 


4. Although in some cases a jury may correct a miscarriage on the 
part of the Court by finding a proper verdict, yet in no case will 
a suggestion that the Court has found a fact truly, atone for 
such an invasion by it of. the province of the jury. 


Civit action, tried before Mitchell, J., at Spring Term, 
1870, of Carawsa. 

The plaintiffs complained .on account of the non-payment 
of a bond executed by the defendant to-the feme plaintiff, 
payable at twelve months, “in current money,” and dated 
3 April, 1865; upon this was endorsed, “Credit by one note 
of Freeman Howard for two hundred and two dollars and 
twenty-five cents, to be paid in gold or silver, or its value in 
currency, dated 1 January, 1866, this 12 March, 1869.” 

It appeared that the defendant, as executor of one Mille- 
gan, in February, 1864, had sold certain lands to Elisha 

476 

















JUNE TERM, 1870. 





Howarp v. BEATTY. 





Sherrill; of the purchase money, one thousand and twenty- 
six dollars was due to the feme plaintiff as one of Millegan’s 
heirs. The land was to be paid for in “current money” at 
twelve months, but no note was given for the price. The 
defendant afterwards bought this land from Sher- 

rill, and took his place as debtor’ to the heirs. (560) 

In April, 1865, the defendant offered to pay Mrs. 
Howard her share in Confederate money. This she declined 
to take. He then offered to give her a note, as above, for one- 
half, if she would take the other half in Confederate money, 
telling her that, in his opinion, “the money would be good 
in twelve months, and would be a fair price for her land,” or, 
as another witness said, “the money would then be better, be- 
cause, if it did not get better, the war would end.” This 
proposition was agreed to, and was executed. Thereupon 
his Honor refused to allow evidence to be introduced of the 
value of the land for which the note was given, and the de- 
fendant excepted. 

He instructed the jury that they should find a verdict for 
the face of the note in United States Treasury-notes, sub- 
ject to the gold value and premium of the note endorsed as 
a credit, ete. 

Verdict and judgment accordingly, and the defendant ap- 
pealed. 


Bynum, for the appellant. 
Moore, contra. 


Serrie, J. The bond upon which this action was brought 
was executed on the third day of April, 1865, flagrante bello, 
and is, therefore, embraced by the legislation which declares 
that the presumption shall be that money contracts of the 
date are solvable in Confederate money. But it is contended 
that no such presumption can arise in this case, because the 
parties fixed, in the bond, the currency in which it was to be 
discharged, to-wit, “current money.” 

Suppose the promise had been to pay five hundred and 
thirteen dollars in currency, leaving out the word money. 
We think that it would clearly have come within the 
spirit of those remedial enactments. If it had been to (561) 
pay five hundred and thirteen dollars in money, then 
it would have fallen within both the letter and spirit. How 
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can the coupling of the two words make a difference? But it 
is said that the presumption that a bond given on the third of 
April, 1865, is solvable in Confederate currency, when in 
point of fact there was no currency, is a violent one. That 
may be so, but ita lex scripta est, and this continued to be 
the presumption on all money contracts up to 1 May, 1865. 
But “It shall be competent for either of the parties to show, 
by parol or other relevant testimony, what the understand- 
ing was in regard to the kind of currency in which the same 
are solvable; and in such case the true understanding shall 
regulate the value of the contract.” 

His Honor was correct in ruling out the testimony in re- 
gard to the value of the land. The executor had sold the 
land twelve months before the execution of the bond upon 
which this action is brought, to one Sherrill, and had repur- 
chased the same from Sherrill. The plaintiffs were only in- 
terested in the fund arising from the sale of the land by the 
executor, who, we take it, was authorized to sell, as no ob 
jection is heard to the contrary. So far, then, as the parties 
to this bond are concerned, the land is out of the question. 
But the defendant, who, as we have seen, was the assignee of 
Sherrill, undertook to settle with the heirs for their interest 
in the fund. 

After the lapse of twelve months, during which time there 
had been no note or other written security, he proposed to 
discharge the plaintiff’s claim in Confederate money. This 
was objected to by the plaintiff, and finally a compromise was 
effected by which the defendant paid one-half the claim in 
Confederate money and gave his note for the other half, pay- 

able at the end of twelve months in “current money.” 
(562) The defendant states that he finally acceded to this 

proposition. He says that “he told the plaintiff that 
he thought that the money would then be better, because, if it 
did not get better, the war would end,” and this is further ex- 
plained by his answer, in which he says that he “put in the 
words, current money, expressly for his own protection 
against specie demand, greenbacks not then being known.” 

All that occurred between the parties in relation to the 
compromise was material and relevant, as showing what the 
understanding was in regard to the kind of currency in which 
the bond was solvable; as was also the fact that the defend- 
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ant, as late as 12 March, 1869, assigned to the plaintiff a 
note for two hundred and two dollars and twenty-five cents, 
bearing date 1 January, 1866, and payable “in gold or 
silver, or its value in currency,” and at that time only 
claimed to have it entered as a credit upon his bond, and we 
may add, that the evidence sent to this Court, together with 
the defendant’s answer, it seems to us, explains the transac- 
tion very satisfactorily. The presumption raised by law is 
rebutted. The compromise by which the defendant paid half 
the debt in worthless Confederate notes, and protected him- 
self against a specie demand, was a sufficient consideration to 
support the new promise to pay in current money. 

We are inclined to think that upon the defendant’s own 
showing the proper conclusion was arrived at; but, unfortu- 
nately for the plaintiff, his Honor withdrew all these ques- 
tions from the jury and passed upon them himself. 

He should have submitted the evidence in respect to the 
understanding, and the compromise that was effected be- 
tween fhe parties, to the jury, with proper instructions 
thereon. If a Judge charge the law incorrectly, and yet the 
jury, by their verdict, find contrary to the charge and in ac- 
cordance with the law, the error of the Judge fur- 
nishes no ground for a new trial; but a Judge has no (563) 
right to withdraw questions of fact from the jury, and 
if he decide on facts or inferences which ought to have been 
left to the jury, although he may find correctly, yet he has 
invaded the peculiar province of the jury, and this is error. 

Per Curran. Ventre de novo. 





Cited: Parker v. Carson, post, 565; McKesson v. Jones, 
66 N. C., 262; Davis v. Glenn, 72 N. C., 520; Johnston v. 
Miller, 76 N. C., 442; Brickell v. Bell, 84 N. C., 84. 
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SQUIRE PARKER and THOMAS PARKER vy. J. H. CARSON, 
adimr., etc. 


1. The word “or” in a bond payable to “Squire Parker or Thomas 
Parker,” construed to mean “and,” from evidence introduced to 
. prove the consideration, under the scale laws. 


2. A bond given in 1863, in consideration of the sale of land, although 
payable “in currency,” is to be scaled by reference to the value 
of the land, and not to that of Confederate money. 


to 


3. In an action of debt upon such bond, the judgment was for 
“$2,494.79, of which sum $1,902 is principal’: Held, that as the 
scale law applied, there was no error in such judgment. 


(Marsh v. Brooks, 33 N, C., 409,.and Howard v. Beatty, ante, 559 
approved ). 


Dest, tried before Logan, J., at Spring Term, 1870, of 
RUTHERFORD. 

The plaintiff offered in evidence a bond for $1,902, dated 
25 May, 1863, payable 27 November, 1864, “to Squire Par- 
ker or Thomas Parker, in currency,” and executed by the 
defendant’s intestate. The defendant objected to the evi- 
dence, but was overruled, and therefore excepted. 

The plaintiffs also offered to show that the note was given 
for land owned by the plaintiffs, jointly, and by them sold to 
the defendant. This also was objected to by the defendant, 

but was admitted, and the defendant again excepted. 
(564) The defendant requested the Court to charge that 

the measure of damages was the value of Confederate 
money or bank-bills, and not that of the land sold. The 
Court declined to do so, and instructed the jury that the 
measure was the value of the land. 

Verdict accordingly; rule, ete.; judgment, and appeal. 
Battle & Sons, for the appellant. . 
Bynum, contra. 


Serrie, J. The first objection taken by the defendant in 
this Court is that the bond is made payable to Squire Parker 
or Thomas Parker. It is conceded that a bond, being a 
deed, cannot, like a bill or promissory note, be made payable 
to A. B. or bearer ; it must be made to some certain obligee, to 
whom it may be delivered. After it is completed, it may be 
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assigned, by virtue of our statute, by the obligee to the 
bearer or otherwise, just like a note. Marsh v. Brooks, 33 
N. C., 409. 

But under the liberal and salutary provisions of the Ordi- 
nance of 18 October, 1865, and the Acts of 1866, chs. 38 and 
39, by which the rigid rules of the common law are greatly 
relaxed in certain cases, we have had a full explanation of 
this transaction. . 

It appears that the defendant’s intestate gave this bond to 
the plaintiffs for a tract of land, of which they were the joint 
owners. A joint bond for their joint land was unquestion- 
ably the object of all the parties, and doubtless they em- 
ploved the very language which they thought would most 
clearly effectuate their purpose; in this, however, they were 
not fortunate. But we think that sufficient appears to 
authorize the construction that or means and in this connec- 
tion. 

This construction doubtless carries out the inten- (565) 
tion of the parties and meets the ends of justice. 

The next objection is that the value of the land should not 
have been shown, because the bond sets forth the nature of 
the contract, to-wit, to pay “in currency.” In Howard v. 
Beatty, ante, 569, where the promise was to pay in “current 
money,” it is said that if the promise had been to pay in 
“currency,” the presumption would clearly have been that it 
was solvable in Confederate money. But, of course, upon a 
proof that property was the consideration, the value of the 
property is the guide for the jury in ascertaining the value 
of the contract. 

The third objection, that the judgment is appropriate to 
an action of assumpsit, while the writ is in debt, is also 
answered by the legislation referred to in the first part of 
this opinion. The spirit of all those enactments, and espe- 
cially of the Act of 1866, ch. 38, making it admissible 
to prove the value of the property which constituted the 
consideration of the bond, is in favor of the judgment in its 
present form. 

We do not see how it could have beer otherwise than as 
sounding in damages, since the value of the property was the 
measure of the value of the contract. 

Per Curram. Judgment affirmed. 


Cited: Wooten v. Sherrard, 68 N. C., 338; Outlaw v. 
Farmer, 71 N. C., 33; 8S. v. Pool, 74 N. C., 406. 
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(566) 
J. H. CARSON v. THE COMMISSIONERS OF CLEVELAND 
COUNTY. 


1. The Board of County Commissioners is not the representative of 
the former County Court, even as regards matters of administra- 
tion: Therefore, a suit pending against the latter at the time of 
its dissolution cannot be revived against the former. 


2. Quere: Whether a suit for mandamus can be revived in any case. 


Manpamvs, before Logan, J., at Spring Term, 1870, of 
MECKLENBURG. 

The plaintiff had taken out the process against the Jus- 
tices of the (late) County Court of Cleveland, in 1567, 
and they had answered. The suit was continued (a part of 
the debt claimed having been paid from time to time) until 
the adoption of the present Constitution abolishing those 
courts. At Spring Term, 1869, notice was issued t» the Com- 
missioners of the county, requiring them to show cause why 
they should not be made parties to the suit. 

At the last term the plaintiff moved for a peremptory 
mandamus to them, but this was refused by the Court, and 
the plaintiff appealed. 


Dowd, for the appellant. 
Wilson, contra. 


Pearson, C. J. The order that notice issue to the Com- 
missioners of the County of Cleveland to show cause why 
they should not be made parties to a proceeding by writ 
of mandamus heretofore directed to the Justices of the 
county, is based upon two mistaken ideas: the one, that the 
writ of mandamus may be revived, like an ordinary action— 
no precedent can be cited to support it; the other, that the 
Commissioners represent the Justices of the county, as an 
execntor or administrator represents his testator or intestate. 

It is true, the County Court is abolished by the 

(567) Constitution, and may be said to be “civilly dead” ; 
but the Commissioners are not its representatives. 

The one corporation simply succeeds and takes the place of 
the other, in respect to certain of its functions. The County 
Court exercised both judicial and administrative powers. 
The former have devolved upon the Superior Courts, the 
Judges of Probate, and the Justices of the Peace; the latter 
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devolved upon the County Commissioners, to whom county 
affairs, taxes, bridges, roads, poor-houses, and the like, are 
intrusted. So the Commissioners are, in respect to adminis- 
tration matters, the successors, not the representatives, of the 
County Courts. 

It follows that proceedings against the Justices of the 
County Court cannot be revived, either by motion or scire 
facias, against the Commissioners of the county, so as to bind 
them by the proceedings, answers, ete., had under a writ of 
mandamus. 

The instance of the incumbent of a benefice, a corporation 
sole, furnishes an analogy. Proceedings in equity against a 
deceased incumbent, although it concerns the church prop- 
erty, cannot be revived against his successor; it must be by 
original bill in the nature of a supplementary bill. 3 Dan. 
Chan., 13. If a writ of mandamus can be revived at all, 
which I very much doubt, it cannot be by bill of revivor or 
motion to revive, but it must be by some original process, 
which my researches have not enabled me to find. We con- 
cur in opinion with his Honor: “A suit against the Justices 
cannot be renewed against the Commissioners.” 

Order refusing the motion 

Per Curram. Affirmed. 





Cited: Thomas v. Comrs., 66 N. C., 523; School Com- 
mittee v. Kesler, 67 N. C., 445. 





(568) 
JACOB HARSHAW’S EXECUTORS v. N. W. WOODFIN 
and W. F. McKESSON. 


1. Under the C. C, P. a covenant not to sue the defendant may be 
made available by the latter, by way of counter-claim, to defeat 
an action brought in violation thereof. . 


2. A transaction in which one creditor consents, upon receiving secu- 
rity by way of mortgage, to give indulgence to his debtor, is not 
therefore fraudulent as to ‘other creditors. 


(Russell v. Adderton, ante, 417, approved). 


Crvit action, tried before Mitchell, J., at Spring Term, 
1870, of Burke. 
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The action was brought upon a bond executed by the de- 
fendants, payable to the plaintiffs’ testator at twelve months, 
and dated 1 November, 1860. ° 

The defendants, by way of counter-claim, set up a transac- 
tion between the defendants and the testator, in 1867, by 
which the defendant Woodfin, who was the only principal 
in the note, executed a mortgage of lands to the testator, 
securing the debt in question, and thereupon received of the 
testator an instrument under seal, which, after enumerating 
certain debts, including the above, proceeded thus: “The 
above are secured in a mortgage this day, with agreement for 
indulgence three years, and one-third then to be paid; at 
four years, one-third to be paid, and the remainder in five 
years, and in the meantime no suit to be brought.” 

His Honor being of opinion thereupon that the plaintiffs 
had no right to sue at the time that the action was com- 
menced, they submitted to a nonsuit, and appealed. 


Battle & Sons, for the appellants. 
(569) Malone, contra. 


Dick, J. We had oceasion at this term to consider the 
distinction between a “release” and a “covenant not to sue.” 
Russell v. Adderton, ante, 417. Under the old system, a cove- 
nant not to sue for a time specified was not a bar to an action 
on the debt or claim, and the plaintiff was entitled at law to 
proceed to judgment; but a court of equity would, by way 
of a specific performance of the covenant, enjoin an execu- 
tion against the party to the covenant (or a surety and other 
principal obligor, except for aliquot parts of the debt), on the 
ground that otherwise the covenantee would be exposed to an 
action. 

In this case, McKesson, the surety, consented to the delay 
given to Woodfin, and the creditor covenanted not to sue, 
provided the debt was paid in three, four and five years, and 
was secured by a mortgage on real estate. The mortgage 
and covenant to this effect were executed at the same time. 
This action was commenced before the expiration of three 
years, the time of the first payment, and the defendants rely 
on the covenant as a counter-claim in bar, and as a full de- 
fense. We have seen that under the old system the covenant 
could not have been made available as a plea in bar, and 
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the defendant’s only remedy was in a court of equity. Under 
the new system full relief is given in one court and in one 
action, and no sufficient reason was suggested in the argu- 
ment why the covenant is not a bar to this action, on 

the ground that the plaintiff, by suing before the time (570) 
stipulated, was acting in violation of his covenant. 

This seems clear where there’ is only one principal obligor, 
who sets up the covenant as a counter-claim; how it would 
be in the case of a principal co-obligor not a party to the 
covenant, is a question not presented. 

This arrangement between these parties was valid, and in 
no degree liable to the objection that it tends to defraud 
creditors. The equity of redemption was open to the other 
creditors, and a purchaser would have an election either to 
pay the mortgage debt and call for title, or else to take the 
benefit of the extended credit. This cirewmstance would 
doubtless enhance the value of the equity of redemption, 
and in this way be of a benefit, instead of an injury to the 
other creditors. Thus they have no right to complain in the 
distressing times through which the country is passing, if a 
creditor is disposed to give indulgence, provided his debt 
is secured. Other creditors have it in their power to force a 
sale of the mortgaged premises whenever they see fit. 

Per Curiam. Judgment affirmed. 








JOHN N. DAVIS v. DRURY MORGAN. 


An endorsement in blank by the payee of a note is presumed to have 
been intended as a transfer thereof; but this presumption may be 
rebutted, ex. gr. by parol proof that it was intended to show a 
receipt for the money from an agent of the maker. 


(Runyon v. Clark, 49 N. C., 52, approved). 


Civit action, tried before Buxton, J., at Spring Term, 
1870, of Union. 

The plaintiff brought the action upon an endorse- (571) 
ment on a note, made by the defendant in blank, and 
filled up as payable to the plaintiff, previously to the trial. 
The defendant introduced parol evidence, going to show that 
when the plaintiff paid to the defendant the money due upon 
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the note, he did so in behalf of its maker, to take it up for 
him, and not as a purchaser, and that the endorsement was 
understood by the parties not to bind the defendant for its 
payment. His Honor left it to the jury to find what the 
understanding of the parties was, when the endorsement was 
made, telling them, if the latter was meant only as a receipt, 
to find for the defendant. 

Verdict for the defendant. Rule, ete.; judgment, and 
appeal. 


Dowd, for the appellant. 
Battle & Sons, contra. 


Reape, J. It was submitted to the jury, as a question 
of fact, whether the plaintiff paid off the note as the agent 
of the maker, and for him, or whether he purchased it for 
himself, and took the endorsement of the defendant as a 
transfer for value; and the jury found for the defendant. 
The question for our consideration is, whether that was a 
question for the jury, or whether the legal effect of the en- 
dorsement was not to transfer the note, with the defendant’s 
liability, to the plaintiff. 

Unexplained, the legal effect of the endorsement was to 
transfer the note, with the defendant’s liability, to the plain- 
tiff, but the endorsement was subject to explanation, and 
parol evidence was competent to explain it. If the note had 
been paid off by the maker, the endorsement would have 
amounted only to-a receipt for the money, and the note would 

have been without vitality for any purpose. It is the 
(572) same if paid off by the agent of the maker, and parol 

evidence was competent to prove the agency. Lun- 
yon v. Clark, 49 N. C., 52. There is no error. 

Per Curiam. Judgment affirmed. 


Cited: Mendenhall v. Davis, 72 N. C., 154; Hill v. 
Shields, 81 N. C., 254; Comrs. v. Wasson, 82 N. C., 313; 
Adrian v. McCaskill, 103 N. C., 187; Coffin v. Smith, 128 
N. C., 255. 
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CHARLES W. LYNAM vy. WILLIAM H. CALIFER and others. 


Where a seal was attached, by mistake and ignorance, to the name of 
a firm signed to a note given for value, the mistake was cor- 
rected in equity, and the plaintiff was allowed to recover as if 
there had been no seal. 


(McKay v. Simpson, 41 N. C.. and Womack v. Backer, 62 N. C., 
161, approved). 


Bitt 1x eQquiry, heard by Watts, J., at Spring Term, 
1870, of GRANVILLE. 

The plaintiff .stated that in 1866 he had bargained to the 
defendant Califer a quantity of tobacco, at the price of $270; 
and that they applied to the defendant Long to become 
surety upon the note which Califer was to give; that Long 
agreed that if his partner, the defendant Reed, were willing, 
the firm name, “Long & Co.,” might be sigied thereto, and 
referred them to Reed; and that having gone to Reed, who 
lived at some distance, he signed the name of the firm. He 
also stated that, by mistake and through ignorance on his 
part, a seal was added to the signature; that Califer had 
become insolvent, and that upon demanding the money from 
the other defendants, they declined to pay, upon the ground 
that Reed had no authority to execute a bond for the 
firm. The prayer was that the defendants be declared (573) 
liable, ete., and for further relief. 

The defendants Long and Reed put their defense mainly 
upon an allegation that the plaintiff and Califer had misrep- 
resented the amount of the note, as being about $100 instead 
of $270. There was a decree pro confesso as to Califer. 

Upon the trial it was agreed to refer the questions of fact 
to his Honor for decision. He found the facts to be substan- 
tially as stated in the bill; that the note was drawn at the 
honie of Reed, and that there was no misrepresentation, ete. 

Judgment for the plaintiff, ete. Appeal by the defendants. 


Graham and C. M. Busbee, for the appellants. 
Rogers & Batchelor, contra. 


Serrie, J. This was a bill in equity seeking to correct 
a mistake, by putting out of the way a seal which was at- 
tached to the signatures of a firm name; and also to enforce 
the payment of the debt. 
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All questions of fact as well as of law were submitted, by 
agreement of parties, to the decision of his Honor. The 
facts found are fully set forth in the statement of the case 
transmitted to this Court, and clearly justify his Honor in 
decreeing the relief which he granted. Indeed, the bill and 
answers (without regard to proofs, upoif which his Honor 
also acted) make a strong case for relief. It is against con- 
science for the defendants to take advantage of a mere mis- 
take in attaching a seal to the name of their firm. The 
power of the Court to grant the relief prayed for is discussed 
in McKay v. Simpson, 41 N. C., 452, and in Womack v. 
Eacker, 62 N. C., 161. 

Per Curiam. Judgment aftirmed. 


Cited: Kornegay v. Everett, 99 N. C., 34. 





(574) 
JONATHAN HARRIS v. JOSEPH A. DAVIS. 


In an action of covenant, for the non-payment of a certain amount 
borrowed in bank-bills, the measure of damages is the value of 
such bills when obtained, in coin; and evidence as to the value 
of the property which the covenanter afterwards purchased there- 
with is not competent. 2 


Covenant, tried before Tourgee, J., at Spring Term, 
1870, of GuiLrorp. 

The plaintiff declared upon a bond for the payment of 
money at one day after date, dated 12 December, 1863. It 
was admitted that the consideration therefor was a loan of 
bank-bills; and the only question between the parties was 
as to the measure of damages. The plaintiff submitted that 
he should be allowed to prove the value of the property 
(mills) which had been bought by the defendant with the 
bills so borrowed. The Court rejected the evidence, and the 
plaintiff excepted. 

Verdict and judgment for the plaintiff, for the value in 
coin, increased by the depreciation in greenbacks, ete. The 
plaintiff appealed. 


Gorrell, for the appellant. 
Scott & Scott, contra. 


488 














N.C. ] JUNE TERM, 1870. 





Harris v. Davis. 








Reape, J. As the covenant was to be performed by pay- 
ment of the amount in bank-bills, it was necessary to show 
the value of the bank-bills at the time of the breach of the 
covenant, and to show their value the plaintiff offered to 
prove that the defendant used them in paying for a mill 
which he had bought, and also to prove the value of the mill. 

Coin being the standard of value, it is evident that to as- 
certain the value of anything else, it must be compared with 
the standard. When the value of bank-bills was at 
issue, the question was, How much coin would they (575) 
purchase; how were they rated in the money market; 
what was their “general character” as a purchasing or debt- 
paving medium? The plaintiff insists that he was within 
this rule when he offered to prove the value of the mill for 
which they were paid—to prove first that the bills were paid, 
and then to prove what the mill was worth. This, to say the 
least, would seem as if taking two steps instead of one. But 
that would not be all. There must be the further inquiry 
into all the circumstances of the sale, whether it was a good 
or a bad bargain, what was the inducement to the sale, and 
what the inducement to the purchase; and many other col- 
lateral questions would have to be considered which neither 
party would come prepared to meet. If a man’s character is 
at issue, it would certainly affect it to prove that, upon a cer- 
tain occasion, he committed perjury or larceny; but such 
proof would not be allowed, because it is not to be supposed 
that a man is prepared, without notice, to explain every act 
of his life, but only his general character. So here, it is not 
to be supposed that the defendant came prepared to prove 
what was the value of his mill, and what was his inducement 
to give too much, or the seller’s inducement to take too little, 
for it, or whether it was a good or a bad bargain. There 
would be no certainty in trials, and no end to litigation, if 
‘the courts were to tolerate such latitude in the evidence. 

The only proper inquiry was, What was the “general char- 
acter”’ and value of the bank-bills? There is no error. 

The plaintiff having appealed from a judgment in his 
favor, and the judgment being affirmed, he will pay the costs 
of the appeal. 

Per Curtam. Judgment affirmed. 
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(576) 
W. F. ATKINSON and another y. S. P. COX. 


Where a complaint demanded judgment that a previous judgment 
obtained by the defendant against the plaintiff should be set 
aside, on the ground that it had been entered upon an understand- 
ing that certain deductions should be allowed, which, subse- 
quently, the plaintiff therein had refused to allow, and the answer 
took issue upon these allegations: Held, that until the issue made 
between the parties had been decided, the case was in no situa- 
tion to warrant the Judge in setting aside the previous judgment. 


(Heilig v. Stokes, 683 N. C., 612, approved). 


Civit action, tried before Thomas, J., at Spring Term, 
1870, of Wayne. 

The defendant, at Fall Term, 1869, of Wayne Court, had 
obtained judgment for some seventeen hundred dollars against 
the plaintiffs. “The present action was instituted for the pur- 
pose of setting such judgment aside, and, in the meantime, to 
have 4 restraining order. The latter order was made in Feb- 
ruary, 1870, upon a statement in the complaint that the judg- 
ment in question had been entered with an understanding 
that certain deductions, which were set forth, should be 
allowed, and that the defendant since had refused to com- 
ply, ete. Pe 

The answer, filed at Spring Term, 1870, took issue upon 
the allegations of the complaint. Motions were thereupon 
made: (1) by the plaintiffs to set aside the judgment, and (2) 
by the defendant to vacate the order of restraint. 

His Honor declined to allow the second motion, and ordered 
that the judgment be set aside, ete. The defendant appealed. 


Dortch and Faircloth, for the appellant. 
Strong, contra. 


Pearson, C. J. We are at a loss to see the ground on 
which his Honor felt himself authorized, on complaint and 
answer, to enter final judgment that the former judg- 

(577) ment of the defendant as plaintiff, against the plain- 
tiffs, as defendants, should be set aside, and the de- 
fendants be allowed to demur or answer. It is true, a judg- 
ment entered by fraud or surprise. on the defendant may be 
set aside, and the defendant be allowed to plead de novo; but 
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this relief is sparingly exercised, and never until the parties 
are fully heard, and the fact of fraud or surprise clearly 
proved: interest reipublicw ut sit finis litium. 

In this case there was nothing to act on but the complaint 
and answer. The plaintiffs do not allege fraud or surprise, 
and the judgment was entered in open Court, in the presence 
of both parties, or their attorneys; but the plaintiffs allege 
that the judgment was entered with the understanding that 
the parties would afterward come to a settlement, and any 
deduction that ought to have been allowed, or any set-off or 
counter-claim to which the defendant was entitled, should 
be credited on the judgment. The defendant denies that 
there was any such understanding, and avers that the judg- 
ment was made upon consideration, and after the necessary 
‘aleulations were made by the parties. So, here is an issue 
of fact. No evidence except complaint and answer was filed, 
and the issue is not disposed of either by the finding of the 
Judge or the verdict of a jury. 

The judgment, which sets aside a former judgment, pre- 
cludes any further inquiry in respect to the motion to dis- 
solve the injunction. That ought to have been heard upon 
the complaint and answer (treated as affidavits) and any ad- 
ditional affidavits that the parties might file, and the ques- 
tions of fact on motion, as distinguished from issues of fact 
on the final hearing, might have been passed on, in order to 
dispose of the motion. Heilig v. Stokes, 63 N. C., 612. 

Per Curran. Judgment reversed. 


Cited: Farrar v. Staton, 101 N. C., 85. 
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AMUEL ROWLAND and wife v. ROBERT 8S. PERRY. 


,~— 


In all actions whose object is to bind real estate belonging to a 
wife, service of the summons must be made personally upon her, 
as well as upon her husband. 


a 
. 


2. In an action which involved the question whether a conveyance 
of land to a wife was not based upon a consideration paid by her 
husband, and was not, therefore, to be subjected to claims by his 
creditors, the summons was directed to both husband and wife, 
but the copy was delivered to the husband alone: Held, that the 
judgment rendered therein against the wife by default must be 
vacated. 


Morton to vacate a judgment, made before Watts, J., at 
Spring Term, 1870, of Wake. 

This is a motion by Isabella, wife of Samuel Rowland, to 
vacate a judgment taken by default against her husband and 
herself, in the Superior Court for Wake County, on the 
ground that the summons in the action was not personally 
served on her, and that she had no notice of such action. 
The summons was directed to the said Samuel and Isabella, 
and a copy was delivered to the husband, but it is admitted 
that no actual service was made upon the wife. The object 
of the action was to procure from the Court a declaration 
that a certain conveyance of land from one Hogg to the said 
Isabella, in fee, was upon a consideration paid by the hus- 
band; and that the said Isabella was thus a trustee for her 
husband ; and: to subject the said land to sale under a judg- 
ment and execution against the husband, in favor of the 
plaintiff, Perry. 

His Honor refused to grant the order applied for, and the 
plaintiffs appealed. 


Rogers & Batchelor and Fowle & Badger, for the appel- 


lant. 
Haywood and Mason, contra. 


(579)  Ropman, J. (after stating the facts as above). 

Both the husband and wife were necessary parties to 
the action in which the judgment was rendered. Sec. 82, 
C. C. P., directs that the summons by which an action shall 
be commenced shall be served by delivering a copy thereof, 


as follows: 
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1. If the suit be against a corporation, to the president, ete. 

2. If against a minor, to him and also to his father, ete. 

3. If against an insane person, to his committee. 

4. In all other cases, to the defendant personally. 

The counsel for the plaintiff, however, contends that where 
a wife is sued with her husband, personal service on the hus- 
band is personal service on the wife, and fulfils the requisi- 
tion of the statute; and he cites to that effect from several 
works on Practice, of acknowledged merit. 1 Tidd Pr., 194; 
3 Chit. Gen. Pr., 263. It seems to us that all those authori- 
ties are confined to personal actions, or at least to those in 
which the inheritance of the wife would not be bound. For 
the wife, it is said that the land in question is her separate 
estate by the Constitution, Art. X, sec. 6; or by the Act, Rev. 
Code, ch. 56, see. 1; and her counsel have referred us to 
two cases in which it was held that where the suit would 
affect the separate estate of a wife, she must be made a party 
by actual personal service of the process on her. Jones v. 
Harris, 9 Ves., 486; Ferguson v. Smith, 2 John. Ch., 139. 
In addition to these, we have found two cases more recent 
(Kent v. Jacobs, 5 Beav., 48; Salmon v. Green, 8 Beav., 
45), to the same effect. We do not think it necessary to de- 
cide whether or not the Constitution is retrospective, so as to 
give to married women separate estates in the property which 
they held at its adoption. 

When a suit against a married woman is of such a char- 
acter that a judgment against her will necessarily bind her 
inheritance, it certainly comes within the same principle as 
it would if it affected her separate estate. The reasons 
which require an actual service in the one case are 
of equal weight in the other. Since the disuse of real (580) 
actions, it is scarcely possible that a judgment in an 
action at law can directly affect the wife’s inheritance. To 
ascertain the practice in such cases, we must consult the older 
authorities ; and it will be found that where a real action was 
brought against husband and wife, touching her inheritance, 
the husband was not regarded as representing her, as was the 
case in personal actions; at least, so we understand the doc- 
trine, found in Viner’s Abridgment, translated from Brooke 
and other authorities: 
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“The husband alone shall not demur for his wife, by the 
opinion of the Court. Toth., 136, cites 36 Eliz., Sterling v. 
Green.”’ Viner, Baron and Feme, 187, C. b., 38. 

“In assize the baron pleaded joint tenancy with his feme, 
and had process to bring in his feme, quod nota, and she 
came and joined, and maintained the exception.” Viner, 
Baron and Feme, 193, D., 6, 2. 

“Dower by the baron and feme—the tenant said that the 
first baron had nothing after the espousals: prisf, and the 
demandant did not deny it, by which the tenant prayed that 
they should be barred, and non allocatur, for this shall be 
prejudice to the feme after the death of the baron; by whicli 
they acknowledged to the tenant by fine, and the feme was 
examined ; quod nota, for she shall not be examined upon a 
confession of action, therefore non recipitur; note the diver- 
sity.” Br. Baron and Feme PI., 20, cites 44 Ed. IIL., 12. 

A bill was exhibited against husband and wife for matters 
chiefly concerning the wife; they both put in their answer, 
and then the husband died; this is an abatement of the 
cause, so that the plaintiff shall not proceed upon a bill of 
revivor, for the widow shall not be compelled to abide by the 
answer of her husband made for her, or which he made 

whilst she was sub potestate viri. Anon. 3 Salk., 84; 
(581) Roseoe Real Actions, 9. 

Mrs. Rowland is entitled to have the judgment va- 
cated as to her. Our opinion on this point makes it wnnec- 
essary to notice any of the other questions raised. She will 
recover her costs in this Court, and the case is remanded to 
the Superior Court of Wake for such further proceedings as 
may be proper. 

Per Crvriam. Error. 


Cited: Gully v. Macy, 81 N. C., 366. 
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THE STATE vy. JERRY JOHNSON, 


1. The Act of 1868-69, ch. 178, subch. 4, giving to justices of the 
peace power to hear and determine criminal actions for certain 
petty offenses, and among them “assaults, and assaults and bat- 
teries, where no deadly weapon was used and no serious damage 
was done, and where the punishment imposed by law does not 
exceed fifty dollars fine or one month’s imprisonment,” is not 
unconstitutional. 


2. As that act confines the jurisdiction of the justice to such offenses 
as are committed within his township, it cannot be exercised in 
counties where townships have not been laid off. 

3. In such cases the pleadings must show affirmatively everything 
necessary to confer the jurisdiction relied upon therein. 


AssAULT AND BATTERY, tried before Jones, J., Spring 
Term, 1870, of Wasuineton. 

The defendant pleaded former conviction ; and, in support 
thereof, telied upon the fact that he had been tried and con- 
victed for the same offense, by a magistrate of the county. 
The plea did not state that the magistrate who tried him 
was a justice of the peace in and for the township in which 
the offense was committed. The case stated that at that time 
the county had not been laid off into townships. 

His Honor being of opinion that the defense was (582) 
made out, ordered the defendant to be discharged. 

The Solicitor for the State appealed. 


Attorney-General, for the State. 
No counsel contra. 


Ropman, J. It is objected to the conviction in this ease: 

1. That the Act of 1868-69, conferring summary jurisdic- 
tion over certain petty offenses on justices of the peace, is 
~ unconstitutional. 

2. That the justice did not have jurisdiction in this case, 
because the offense is not alleged to have been committed in 
his township. 

1. The Constitution, Art. IV, see. 33, provides: “The 
several justices of the peace shall have exclusive original 
jurisdiction under such regulations as the General Assembly 
shall provide,” “of all criminal matters arising within their 
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counties where the punishment cannot exceed a fine of fifty 
dollars, or imprisonment for one month.” 

The Act of 1868-'69, ch. 178, subch. 4, gives to justices 
of the peace power to hear, try and determine in the man- 
ner therein prescribed, criminal actions for certain petty 
offenses, and-among them, “assaults, and assaults and bat- 
teries, where no deadly weapon was used, and no serious 
damage was done, and where the punishment imposed by 
law does not exceed fifty dollars fine, or one month’s im- 
prisonment.”’ Sees. 6 and 7 impose some limitations on the 
jurisdiction which it is not necessary here more than to re- 
fer to. 

Prior to the passage of this act, every assault was punish- 
able by fine and imprisonment, at the discretion of the Court, 
and therefore might be punished beyond the jurisdiction of 

a justice; and it is argued that this act does not ex- 
(583) pressly limit the punishment of any defined class of 

offenses, but does so, if at all, only by implication, and 
therefore not sufficiently. It may be that it would have been 
a more methodical arrangement for the Legislature to have 
defined certain crimes in one statute, devoted to that subject, 
and to have enacted that the punishment of those coming 
within such definition should not exceed the limit above men- 
tioned; and then, in another statute, devoted to the subject 
of criminal courts and their jurisdiction, to have enacted that 
justices of the peace should’ have jurisdiction of the crimes 
so defined. But when the intention is clear, a statute can- 
not fail of effect merely because perhaps some of its provis- 
ions might be put in a more appropriate place. We think 
the intention sufficiently appears from the statute in question. 
Sees. 4, 6 and 7 separate with sufficient clearness certain 
assaults from the general class, and give to a justice juris- 
diction over these. The act might have gone on and said 
expressly that “the punishment of these shall not exceed,” 
ete.; but taking the language of the act in connection with 
the Constitution, it seems to us that a plain and necessary 
implication limits the punishment as clearly as express words 
could. It must be noted that the act in question, although 
in one sense it is a penal law, as dealing with penalties, yet, 
as it mitigates them, it is not a penal law in the sense of re- 
quiring to be strictly construed. 
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What the evil was which was sought to be remedied by 
the act is plain. That the time and attention of the courts 
of record were unduly occupied in the trial of petty offenses 
was a complaint long before the abolition of slavery. Whether 
or not there was an actual increase of such offenses after 
that event, there was certainly a vast increase of them cogni- 
zable by the Court. Previously, the great majority of such 
offenses, when committed by slaves, were tried in the do- 
mestic forum; afterwards, all these were poured into 
the courts, and occupied their time and attention to (584) 
the exclusion of civil actions so completely that it 
amounted in many cases to a denial of justice. Now, the 
determination of controversies respecting property and civil 
rights is just as much due to the people as the trial of persons 
charged with crime, and the courts must do both, to satisfy 
the people with them and with the government. Nor was the 
evil of an exclusive jurisdiction in the Superior Courts less 
to the offenders than to the people generally. Often persons 
accused. of petty crimes were unable to find bail, and were 
imprisoned before trial much longer than was deemed an 
adequate punishment after they were found guilty. The 
expense of the system was also most burdensome. The slow 
and costly process of trial by Court and jury is only required 
in eases of difficulty or importance. Considerations like 
these have sufficed in every State and country to give a 
summary jurisdiction of petty offenses to local officers. In 
this case the dangers to be guarded against were two: 

(1) The Justice might punish with unmerited severity, 
even within the narrow limits of his power. This was pro- 
vided against by giving to the defendant the power to ap- 
peal. 

(2) The Justice, through ignorance, or by a corrupt col- 
lusion with the offender, might punish the gravest offenses 
with a mere nominal penalty, to the scandal of justice and 
the detriment of the public morals. This was provided 
against, as it is in the English law, by requiring that in every 
case the party injured should make the complaint. When 
he thinks the offense so slight as to demand no punishment 
ereater than what a Justice can inflict, the State may well 
agree to consider it so; and if he thinks otherwise, the juris- 
diction remains with the Superior Court. The act has not 
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been in force long enough to permit an opinion of its effects, 

from experience, but it seems well adapted to the 
(585) ends in view, viz.: 1. To relieve the Superior Courts 

of .the pressure of petty business, and give them the 
time to perform the important duties for which they were 
more especially created. 2. To relieve the tax-payers from 
a heavy burden of unnecessary costs. 3. To give petty offend- 
ers a speedy trial and (if guilty) a speedy but light punish- 
ment, in the place of a long imprisonment on the mere sus- 
picion of guilt. 

2. The second objection is more difficult, and indeed we 
think it fatal to the plea. The plea does not state that the 
offense of which the Justice took jurisdiction was committed 
within his township; and it could not do so, as the case 
states that the county had not been divided into townships. 
It is a familiar principle that when the judgment of an infe- 
rior court, not of general jurisdiction, is pleaded, every- 
thing must be shown necessary to give the Court jurisdic- 
tion. The act, sees. 6 and 7, expressly confines the final 
jurisdiction of the Justice to offenses committed within his 
township; it was competent to the Legislature so to confine 
it, and we cannot extend it. For this reason we think there 
was error in the judgment below. 

Per Curtam. Reversed. 


Cited: 8. v. Drake, post, 590; S. v. Perry, post, 598; 8. v. 
Davis, 65 N. C., 300; S. v. Pendleton, Id., 619; S. v. Gard- 
ner, 72 N. C., 381; S. v. Huntley, 91 N. C., 619; 8. v. Ivie, 
118 N. C., 1229. 





STATE v. WALTER SCOTT. 


1. One who borrows a horse with an intention, existing at the time, 
of stealing him, is guilty of larceny; and no change of mind after 
such taking will purge the offense. 

2. A charge which substantially conforms to the instructions asked 
by a party, is sufficient; the Judge need not adopt the words of 
such instructions. 


Larceny of a horse, tried before Tourgee, J., at Spring 
Term, 1870, of OrANGE. 
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It was shown that the defendant borrowed the horse of his 
owner, at that time in Hillsboro, in order to ride to a place 
about one mile from town. He was directed by the owner 
to hitch the horse on coming back, about a certain place; not 
where he’ was when taken. The defendant, however, on 
coming back, hitched the horse at a different place, behind 
a grocery; and afterwards rode him off, and never returned 
him. . 

The defendant asked his Honor to charge that if the 
owner lent the horse to him, he was not guilty of larceny. 
His Honor declined to do so, and instructed the jury that if 
they believed from the testimony that the defendant bor- 
rowed the horse with an intention, existing at that time, to 
steal him, or if, after returning the horse as described, he 
afterwards took and carried him off without the owner’s 
knowledge or assent, he was guilty of larceny. 

Verdict, Guilty; judgment accordingly. The defendant 
appealed. 


No counsel for the appellant. 
F. H. Busbee, for the Attorney-General, contra. 


Serrie, J. His Honor charged the jury “that if 
the defendant borrowed the horse with an intent, ex- (587) 
isting at the time of the borrowing, to steal him, or, 
if he returned the horse to the place he was directed and 
afterwards rode him off, he was guilty of larceny.” The 
charge is in the alternative, and the error is supposed to exist 
in the first proposition, to-wit, “that if the defendant bor- 
rowed the horse with an intent, existing at the time of the 
borrowing, to steal him, he was guilty of larceny.” There 
can be no doubt as to the soundness of this proposition; it is 
fully sustained by authority. 2 East P. C., 691; 2 Bish. 
Cr. Law, see. 818, and eases there cited. And it is also 
settled that the question of intention is for the consideration 
of the jury. The transactions constituting the res geste in 
this case all took place during the same day, and the whole 
case was submitted to the jury. 

It may be suggested that the fact that the defendant re- 
turned the horse to the prosecutor, after riding him a mile 
and back, rebuts the idea of anv intention to steal him. 
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If the felonious intent existed at the time of the borrow- 
ing, which was a question for the jury, the offense was not 
purged by delivering the horse back to the owner. 2 Bish. 
Cr. Law, see. 805. This apparently fair dealing may have 
been a part of his device in order to avoid suspicion. This, 
too, was a matter for the jury, and they have found the facts 
against the defendant. 

The defendant asked his Honor to ‘charge that “if the 
prosecutor loaned him the horse, he was not guilty of lar- 
ceny.”” A party has no right to require a Judge to charge 
in any particular terms; and in this instance it would have 
been improper for his Honor to do so without explanation. 
Although the case states that his Honor refused the charge 
prayed for, still, wpon examination, it will be seen that his 
charge embraced everything to which the defendant was 

entitled. 
(588) He told the jury that if they believ ed, from the tes- 

timony (and we must suppose that the charge wi 
given in reference to the testimony, and all the sh A 
of the ease), that the defendant borrowed the horse with an 
intent existing at the time of the borrowing to steal him, he 
would be guilty of lareeny. They were required by this 
charge to find not only the borrowing, by which he obtained 
the possession, but also the intention, existing at the time of 
the borrowing, to steal the horse. A fair construction pre- 
sents at once the other proposition, that unless they do so 
find the borrowing, coupled at the same time with an intention 
to steal, the mere borrowing would not be larceny. This, we 
think, is a fair construction of his Honor’s charge on that 
part of the case. 

The second branch of the charge, to-wit, that if they 
believed that the defendant returned the horse as directed 
by the owner, and afterwards took and carried him off with- 
out the knowledge or assent of the owner, he was guilty of 


’ larceny, is a proposition too plain to admit of argument. If 


the possession of the defendant was determined by the return 
of the horse, all privity was severed, and the subsequent 
taking was larceny, as much so as if any other person had 
taken the horse. 

Upon the whole record we find no error. 

Per Curiam. Judgment affirmed. 
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Cited: 8S. v. Boon, 82 N. C., 650; S. v. Hinson, 83 N. C., 
642; Bost v. Bost, 87 N. C., 481; Moore v. Parker, 91 N. C., 
281; Wilcox v. Logan, Id., 453; 8S. v. MacRae, 111 N. C., 
666. 








(589) 
THE STATE vy. WILLIAM DRAKE, 


1. The Superior Courts have jurisdiction of all offenses except such 
as have been heard, or are pending, before a justice, according 
to the terms of the Act of 1868-69, ch. 178. 


2. An indictment for an act which is criminal when committed upon 
Sunday, must state that the act in question was committed upon 
Sunday ; but if it do so, no exception can be taken to it for refer- 
ring to the same day by a wrong day of the month. 


3. It is immaterial that the indictment used the expression “the Sab- 
bath” instead of “Sunday.” , 


(State v. Williams, 33 N. C., 400; State v. Johnson, ante, 581, ap- 
proved). 


InpictMENT for hunting with a gun upon Sunday, tried 
before Watts, J., at Spring Term, 1870, of Nasu. 

The indictment charged the offense to have been committed 
“on the first day of October, 1868,” ete., “on the Sabbath 
day,” ete., ete. 

A special verdict having been found in accordance with 
the indictment, his Honor gave judgment for the defendant, 
and the Solicitor for the State appealed. 


Attorney-General and W. R. Cox, for the State. 
C. M. Busbee, contra. 


Serre, J. This indictment is founded upon the Act of 
1868-’69, ch. 18, which enacts “that if any person or persons 
whosoever shall be known to hunt in this State on the Sab- 
bath with a dog or dogs, or shall be found off of their prem- 
ises, on the Sabbath, having with him or them a shotgun, rifle 
or pistol, he or they shall be subject to indictment, and upon 
conviction shall pay a fine not exceeding fifty dollars, at the 
diseretion of the Court,” ete. 
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The first objection is to the jurisdiction of the Superior 

Court, the defendant contending that, as the punish- 

(590) ment does not exceed fifty dollars, the offense is 

cognizable only by a justice of the peace. The gen- 

eral rule is that the Superior Court has jurisdiction of all 
offenses ; the exceptions to this rule are rare. 

The Act of 1868-69, ch. 178, confers and regulates the 
jurisdiction of justices of the peace in certain cases, and 
provides that no justice shall have final jurisdiction to de- 
termine any criminal action or proceeding for any offense 
whatsoever, unless it shall appear on the complaint and upon 
the proof before him: 

1. That the offense was committed within his township. 

2. That the complaint is not made by collusion with the 
accused, and that it is made by the party injured by the 
offense. 

3. That it is made within six months after the commis- 
sion of the alleged offense. The complaint shall be in writing 
and under oath, but need not be in any particular form. 

It certainly was not the intention of the Legislature to 
enact that, unless these prerequisites are complied with, the 
guilty parties are to go unpunished, and the Superior Courts 
are ousted of their general jurisdiction. The only purpose 
was to confer a limited jurisdiction upon justices of the 
peace—restricted within the narrow limits prescribed by the 
act. If from any cause the justice of the peace has not exer- 
cised his jurisdiction, the Superior Court takes cognizance 
by virtue of its general jurisdiction. State v. Johnson, ante, 
581. 

Again, it is objected that, whereas the indictment charges 
that the defendant ‘‘on the first day of October, 1869, ete., 
was found off of his premises, on the Sabbath day, having 
with him a shotgun,” ete., the said first day of October did 
not in point of fact fall on the Sabbath. Ordinarily the day of 

the week need not be stated, but if the offense consists 
(591) in doing a particular thing on Sunday, the indictment 

must aver that it was Sunday on which it was done. 
1 Bish Cr. Pro., 521. But the statement of the day of the 
month in an indictment for committing an offense on Sun- 
day, though the doing of the act on that day is the gist of the 
offense, is not more material than in other cases; and hence 
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if the indictment charge the offense to have been committed 
on Sunday, though it name as the day of the month one which 
does not fall on Sunday, it is good. Whart. Cr. Law, sec. 
263. 

It was suggested upon the argument that the statute uses 
the word Sabbath instead of Sunday, which is the term usu- 
ally employed in our previous legislation. The words are 
not strictly synonymous—the one signifying Saturday, the 
seventh day of the week, the Jewish Sabbath; the other, the 
first day of the week, commonly called the Lord’s day. But, 
by common usage, the terms are used indiscriminately to de- 
note the Christian Sabbath, to-wit, Sunday. In State v. Wil- 
liams, 26 N. C., 400, Ruffin, C. J., uses the words as syn- 


onymous. 
There was error in the ruling of his Honor upon the 
special verdict. . 
Per Curiam. Judgment reversed. 


Cited: S. v. Anderson, 80 N. C., 430; S. v. Bryson, 90 
N. C., 748; S. v. Wynne, 116 N. C., 984. 








(592) 
THE STATE v. RIDLEY MABREY. 


Where, upon some words between husband and wife he threatened to 
leave her, and used to her very improper language when she 
started to go off, and he caught her by the left arm and said he 
would kill her, drawing his knife with the other hand; then, hold- 
ing her, struck at her with the knife but did not strike her, and 
again drawing back as if to strike, his arm was caught by a 
bystander, but after all no injury or blow was inflicted: Held to 
have been a case in which the courts will interfere, and that the 
husband was guilty of assault. 


(State v. Rhodes, 61 N, C., 453, distinguished). 


AssauLt, tried before Watts, J., at Spring Term, 1870, 
of Havrrax. 

The jury found, by a special verdict, that on 7 June, 1869, 
at the house of the defendant, etec., the latter and his wife 
had some words and he threatened to leave her; after some 
very improper language by him, she started off, when he 
caught her by the left arm and said he would kill her, and 
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drew his knife and struck at her with it, but did not strike 
her; that he drew back as if to strike again, and his arm was 
caught by a bystander, whereupon the wife got away and ran 
about fifteen steps; that the defendant did not pursue her, 
but told her not to return, if she did he would kill her; that 
he did not strike her or inflict any personal injury, and that he 
was a man of violent character, ete., ete. 

His Honor thereupon being of opinion that the defendant 
was not guilty, there was a verdict and judgment accord- 
ingly; and the Solicitor for the State appealed. 


Attorney-General, for the State. 
R. B. Peebles and Rogers & Batchelor, contra. 


Reape, J. The facts present a case of savage and dan- 

gerous outrage, not to be tolerated in a country of laws and 
Christianity. We rigidly adhere to the doctrine, in 
(593) State v. Rhodes, 61 N. C., 453, and precedent cases in 
our reports, that the courts will not invade the domes- 

tic forum, to take cognizance of trifling cases of violence in 
family government; but there is no relation which ean shield 
a party who is guilty of malicious outrage or dangerous vio- 
lence committed or threatened. In State v. Rhodes the jury 
had been charged that “the husband had the right to whip his 
wife with a switch no larger than his thumb.” In combating 
that error the Court said: “A light blow, or many light blows 
with a stick larger than the thumb, might produce no injury ; 
but a switch half the size might be so used as to produce 
death. The standard is the effect produced, and not the man- 
ner of producing it, or the instrument used.”” Those words 
were used as applicable to the facts in that case. But on the 
argument at the bar in this case they were perverted to mean 
that in any case, no matter what weapon was used or from 
what motive or intent, unless permanent injury were in- 
flicted, the .Court would not interfere; therefore, here, 
although death was threatened and a deadly knife used, yet 
as it was averted by a bystander, the Court will not interfere. 
We repudiate any such construction of State v. Rhodes. 

Upon the special verdict there ought to have been judg- 
ment against the defendant. 

Per Cvriam. Error. 
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(594) 
THE STATE v. JEREMIAH WORTHINGTON. 


1. What a man says when charged with a crime, is competent evi- 

dence for him: Therefore, what was said by a man charged with 

‘ having stolen goods in his possession, who thereupon showed 
them, is competent. 


2. It was also competent, as part of a conversation, the first part of 
which had necessarily been given in evidence by the State. 


3. In such cases the record ought to show what it was that the de- 
fendant said, so as to show its importance, and that its rejection 
prejudiced him; it ought also to present what had been said by 
the person who charged that he had stolen goods in his possession. 


4+. Observations by the Court, upon the importance of counsel be- 
stowing care in making up cases for this Court. 


(State v. Swink, 19 N. C.. 9; State v. Smith, 24 N. C., 402, and State 
v. Cowan, 29 N. C., 239, approved). - 


INpDICTMENT, with two counts, (1) for larceny, and (2) 
for receiving stolen goods, tried before Jones, J., at Spring 
Term, 1870, of Prrv. . 

It was shown that one Cobb, also indicted with the de- 
fendant, had stolen cotton from the gin of one Wilson, on 
the night of 16 October, 1869, and that this was traced by 
Wilson to the store of the defendant, upon the next morn- 
ing about daylight. Wilson, at that time, went into the store 
and was shown by the defendant a lot of cotton. On the same 
day he sent for it, and it was delivered up. 

Some testimony was introduced by the defendant which 
it is not material to state here. He then offered to prove 
what he said to Wilson at the time when he showed him the 
cotton. This was objected to, and was excluded by the Court. 
The defendant excepted. 

His Honor instructed the jury, as to Worthington, that 
the only question was whether he had received the cotton 
with a guilty knowledge; that if they were satisfied that he 
did, they should find him guilty upon the second 
count; otherwise, they should find him not guilty. (595) 

Verdict, Guilty; rule, ete.; judgment, and appeal. 


Johnson, for the appellant. 
Attorney-General, contra. 
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Pearson, C. J. There is error in the rejection of what 
was said by the defendant when he showed the cotton to 
Wilson, who claimed it as his cotton, and charged that it 
had been stolen out of his gin the night before. This evi- 
dence was admissible on two grounds. It was part of a con- 
versation. The State having offered in evidence the first part, 
as a matter of course the defendant was entitled to have 
the whole of the conversation put before the jury. When a 
man who is at liberty to speak is charged with a crime and 
is silent, his silence is a circumstance tending to show guilt. 
State v. Swink, 19 N. C., 9. It follows that if he denies . 
the charge, or says anything in explanation, these declara- 
tions may be given in evidence in his favor, to pass before 
the jury for what they are worth. The State having opened 
the door, lets in all that was said on both sides. 

The general rule is (and his Honor seems to have acted 
upon it): “The declarations of a defendant are not evi- 
dence for him.”’ One exception is made to the rule: “When 
the State offers in evidence a part of the conversation, the 
whole should be heard.” 

If a man be charged with a crime, he is not allowed to 
offer the conversation in evidence; that would be manufac- 
turing evidence for himself, and such evidence is excluded by 
the general rule. But if the State proves a part, the whole 
is admissible under the exception. 

In our case there is an additional ground: What was said 
by Wilson, and what was said by the defendant at the time 

he showed the cotton, then in his possession, to Wil- 
(596) son, was a part of the act, and his showing the cotton 

could not be proved by the State without letting in 
what was said at the time on both sides, for showing the cot- 
ton was only a part of the act—the whole act or res geste 
included what was said as well as what was done. The 
Attorney-General did not refer to any case excluding the 
declarations of a defendant at the time he is found in the 
possession of stolen property. On the contrary, in all of the 
eases that we have examined the declarations at the time are 
received as of course. If the defendant be silent, or hesi- 
tates, or gives inconsistent statements, it is a circumstance 
against him; if he is self-possessed and gives a clear and con- 
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sistent explanation, it is a circumstance in his favor. State 
v. Smith, 24 N. C., 402. 

Upon opening the case the record was found to be defect- 
ive in three particulars: 

1. It did not set out what Wilson said when the defendant 
showed him the cotton. This omission may not have been 
fatal to the point which the defendant wished to present, for 
we are inclined to the opinion that when one is found in the 
possession of stolen goods he is entitled to give in evidence 
what he, at the time, says in explanation of the fact of his 
being in possession. There may be no express charge made 
against him, but the fact of his being in possession of stolen 
goods makes a charge by implication, “unless he can give 
a rational account how he obtained them.” Smith’s case, 
supra. It was, however, better to supply the omission, as it 
must have been an oversight in making up the case, for it is 
not at all probable that Wilson said nothing when the cot- 
ton was showed to him, and it is still less probable that the 
witness “kept back”. what he said, or that he would have 
been permitted to do so by the presiding Judge, with a-view 
of excluding what the defendant said in reply. 

2. It did not set out “the declaration of the de- (597) 

fendant,” which he proposed to give in evidence. 
This omission would have excluded the point, for unless the 
matter which the party offers to prove is set out, the error 
in rejecting it does not appear on the record. “The declara- 
tions may have been irrelevant, and so, harmless. It is 
necessary that the appellant should show in his exception 
some error to his prejudice; otherwise, the Court cannot un- 
dertake to set aside the solemn verdict of the jury.” State v. 
Cowan, 29 N. C., 239. 

3. The verdict was general, and found the defendant 
guilty on both counts, to-wit: He is guilty of stealing the 
cotton, and he is guilty of receiving the cotton, knowing 
it to have been stolen. This is inconsistent and absurd. No 
judgment could be rendered on it. When several counts of 
an indictment set out different ways in which the crime was 
committed, the jury need not find in which of the ways it 
was committed, but may find a general verdict: State v. 
Williams, 31 N. C., 140; but when the indictment charges 
two distinct offenses, of such a nature that if the defendant 
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be guilty of one he cannot be guilty of the other, no judgment 
can be rendered on a general verdict. These difficulties are 
all put out of the way by amendment. It is proper to refer 
to it as showing a commendable liberality on the part of the 
counsel. It would disgrace the administration of the law if 
a guilty man should avoid judgment by an omission in enter- 
ing the verdict, or if one charged with a crime should be 
deprived of a trial atcording to law by an oversight in making 
up the case. 

We refer to it also for the purpose of again calling the 
attention of the members of the bar to the importance of 
seeing to it that cases for this Court are made up so as to 
present the points, without encumbering the record with un- 
necessary matter. An attorney often serves his client as 

effectually by attending to the making up of the case 
(598) as by conducting it skilfully before the Court and 

jury. His duty does not end when the verdict is en- 
tered. There is error. 

Per CurraM. Venire de novo. 


Cited: S. v. Rawles, 65 N. C., 338; Street v. Bryan, Id., 

os ; S. v. Purdie, 67 N. C., 328; 8. v. Baker, 70 N. C., 531; 

. Howard, 82 N. C., 628; S. v. Keath, 83 N. C., 628; 

x ve W illiford, 91 N. C., 532; S. v. McNair, 93 N. C., 630; 
v. Rhyne, 109 N. C., 795. 








THE STATE v. WASHINGTON PERRY. 


Justices of the peace have not erclusive jurisdiction of the offense of 
receiving stolen goods under the value of five dollars, but only 
jurisdiction concurrent, under certain circumstances, with that 
of the Superior Court. 


(State v. Johnson, ante, 581, cited and approved). 


InpictMENT for receiving stolen goods, tried before Watts, 
J., at Spring Term, 1870, of FranxKurn. 

The defendant was charged with having received ten 
pounds of bacon, of the value of sixpence, knowing it to have 
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been stolen. Having been convicted, upon motion the judg- 
ment was arrested for want of jurisdiction. 
The Solicitor for the State appealed. 


Attorney-General, for the State. 
Rogers & Batchelor, contra. 


Dick, J. The question as to the extent of the jurisdiction 
of the Superior Courts and of courts of justices of the peace 
in criminal matters was fully considered and determined in 
the case of State v. Johnson, ante, 581. 

In certain. offenses specified by statute the party injured 
in person or property has an election to prosecute the offender 
in either of said courts. A justice of the peace has not ex- 
clusive jurisdiction of the offense of receiving stolen 
goods under the value of five dollars. He may exer- (599) 
cise such jurisdiction, and his action may be final, 
where the offense was committed in his township, and the 
party injured files a complaint within six months after the 
commission of the alleged offense. 

In this case the Superior Court had jurisdiction, and the 
motion in arrest of judgment ought not to have been sus- 
tained by his Honor. 

There is error. Let this be certified, that the Court below 
may proceed to judgment. 

Per Curiam. Error. 





THE STATE v. W. M. FNDERWOOD. 


An appeal by the defendant in a criminal case to the Supreme Court, 
vacates the judgment below: Therefore, in such a case, where the 
Supreme Court had decided that there was no error, and, upon 
tne transcript being returned, the Solicitor moved for judgment : 
Held, that the defendant, upon producing an unconditional par- 
don, had a right to be discharged without paying costs. 


Morton for discharge, by a defendant in a:case of larceny, 
made before Buxton, J., at Fall Term, 1869, of Unton. 

The defendant had been convicted of larceny, and having 
appealed to the Supreme Court, judgment had been ren- 
dered there that there was no error (63 N. C., 98), and a 
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transcript had been sent down accordingly. Thereupon, the 
Solicitor for the State moved for judgment; but the defend- 
ant, having produced an unconditional pardon from the Gov- 
ernor, moved that he be discharged, and that without paying 
costs. The Solicitor resisted the latter part of such mo- 
tion. His Honor allowed the motion, and the Solicitor ap- 


pealed. 


F. H. Busbee, for the Attorney-General. 
(600) No counsel contra. — 


Serrie, J. It has been a common practice in this State 
to grant pardons upon condition that the defendant pay all 
costs, ete. 

Here, however, there is a general pardon of the offense, 
without condition. This was pleaded in open Court, after 
a prayer by the Solicitor for judgment. His Honor was of 
opinion that the effect of the pardon was to discharge the 
defendant, and that he had no power to impose costs or any 
other conditions. In this opinion we concur. 

In Baldry v. Packard, Cro. Charles, 47, cited upon the 
argument by the Attorney-General, which was a suit in the 
Spiritual Court for defamation, in which the parties had be- 
come interested in the question of costs, and, so in Hall’s 
case, 3 Coke, 103, it is held that while all proceedings in the 
Ecclesiastical Court ex officio are for the King, and while, 
therefore, he may pardon any or all suits there pending, still 
after sentence given and costs taxed for the party, the par- 
don shall not discharge them. But if the pardon had been 
obtained before the sentence, then the pardon had discharged 
the whole, for then the Court could not have proceeded to any 
sentence of the principal, and by consequence not as to the 
eosts which are but accessory. It is true that it is there re- 
solved that, although an appeal suspends the sentence for 
divers purposes, yet by the first sentence the party, notwith- - 
standing the appeal, had an interest in the costs which could 
not be discharged by the King’s pardon, and that, therefore,” 
as to this purpose, the first sentence is not suspended by the 
appeal. But we are not disposed to adopt this reasoning in 
a case like ours, which is simply a prosecution in behalf of 
the State. We think that the appeal to the Supreme Court 
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vacated the judgment of the Superior Court for all purposes, 
and the defendant being pardoned before judgment 
puts an end to the whole matter. How it would have (601) 
been had the pardon not been granted until after judg- 
ment, we will not undertake to decide until the case is prop- 
erly before us. 

Per Curiam. Affirmed. 


Cited: 8S. v. Mooney, 74 N. C., 99. 





THE STATE vy. JACOB MANUEL. 


1. Whether a witness of tender years has sufficient intelligence and 
sense of the obligation of an oath to be competent is a matter 
within the discretion of the Judge who presides at the trial, and 
therefore cannot be reviewed upon appeal. 


2. A prisoner has no right to except on account of the Court having 
taken a recess during the trial, from one evening to the next 
morning, nor because the Court declined to provide that during 
such recess the witnesses for the State should be kept separate. 


Mvrper, tried before Buxton, J., at Spring Term, 1870, 
of CUMBERLAND. 

Upon the trial a witness named Parker, who said he was 
“going on” twelve years of age, was introduced by the State, 
and being objected to by the prisoner for want of intelligence 
and regard for the obligation of an oath, said, upon prelimi- 
nary examination, in answer to questions put to him: That 
he had been to church once or twice in his life, but never to 
Sunday-school; that he had heard that there was a God, 
and also a place of eternal punishment, but did not know 
whether there were such; that the number of days in the 
week were six; that persons who swore to lies would go to 
the devil, and also be placed under arrest by the Court; that 
he believed it would be a sin to come into Court and tell a 
lie; that he believed that there is a God, and that 
He will send liars to the devil. He also said that he (602) 
could count forty, but upon trying, after counting 
correctly to. thirty-eight, he skipped to forty-one. He was 
thereupon admitted, and the defendant excepted. 
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At nightfall of the first day, the State not having ex- 
amined all of its witnesses, the Court proposed to adjourn. 
The defendant objected to any adjournment until the State’s 
witnesses had been gone through with. Upon the Court 
overruling this objection the defendant further requested 
that the witnesses for the State should be kept separate dur- 
ing the recess. His Honor, however, believing that proper 
means to elicit truth had already been resorted to, declined 
this application also. 

Verdict, Guilty; judgment, and appeal by the defendant. 


No counsel for the appellant. 
IF. H. Busbee, for the Attorney-General, contra. 


Serre, J. The first exception made by the prisoner, to- 
wit, to the introduction of the witness Parker, who was 
“going on’”’ twelve years of age, was disposed of by his Honor 
after a full investigation. This was a matter resting solely 
in the diseretion of his Honor, and we cannot review his rul- 
ing, in this Court. It may not be improper to say that we 
think from the evidence transmitted to this Court that his 
discretion was properly exercised. 

At nightfall the prisoner contended that the Court could 
not adjourn until morning, without his consent, and insisted 
upon proceeding with the trial. If this were so, the decis- 
ions of our courts would frequently turn upon the physical 
powers and the endurance of the prisoner, rather than upon 
the law and justice of the case. True, there are certain 
steps during the progress of a trial which cannot be taken 
without the consent of the prisoner, e. g., the discharge of the 

jury before they render their verdict, except under 
(603) overruling circumstances amounting to a necessity. 

Perhaps it is upon this idea that the prisoner founds 
his exception. But it is wholly inadmissible. The usual 
adjournments from day to day, and for refreshment, are 
altogether at the discretion of the presiding Judge. 

Again the prisoner excepts because his Honor declined to 
take steps to keep the witnesses separate during the night. 
They had been separated during the trial in the day. The 
separation of witnesses, at any time, is a matter for the dis- 
cretion of the Court, and even if his Honor had refused to 
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order their separation at the trial, it would have furnished 
no just ground of exception.’ Because of the importance 
of the case to the prisoner, we have noticed all of his excep- 
tions seriatim. We have also carefully examined the record, 
and have not been able to discover any error. The judgment 
of the Superior Court is 

Per Curiam. Affirmed. 


Cited: 8S. v. Edwards, 79 N. C., 650; 8. v. Finger, 131 
N. C., 782. 





(604) 
THE STATE v. E. J. KREBS and G. F. KIMBALL. 


General words in an act of incorporation do not authorize the com- 
pany to do acts which by the public law are indictable; plain 
and positive words are necessary to convey such a_ privilege: 
Therefore, the charter of “the North Carolina Real and Personal 
Estate Agency,” in providing that “the said agency shall have the 
right and power to sell and dispose of any real or personal prop- 
erty placed in their hands for sale, in any mode or manner the 
agency shall deem best” (Private Laws 1868-69, ch. 42), did 
not authorize the agency to sell property by means of a lottery. 


(R. R. v. Reid, ante, 155, cited and approved). 


IxnpicrMENT for promoting, ete., a lottery, tried before 
Russell, J., at Spring Term, 1870, of New Hanover. 

The defendants claimed a right to sell and dispose of per- 
sonal and real property, among other ways, by lottery, under 
the Private Act of 1868-69, ch. 42, which chartered the 
North Carolina Real and Personal Estate Agency; and the 
question was whether such authority was given therein. The 
clause relied upon is given in the opinion. His Honor was 
of opinion that it was not. 

Verdict and judgment accordingly, and appeal by the de- 
fendants. 


Strange and Phillips & Merrimon, for the appellants. 
Attorney-General, contra. 


Pearson, C. J. It is an indictable offense, punished with 
fine and imprisonment, “to expose or set to sale any house, 
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land or goods,” ete., by means of a lottery. Rev. Code, ch. 
34, sec. 69. 

The charter of the “North Carolina Real and Personal 
Estate Agency” has, among others, this provision: ‘And 
the said agency shall have the right and power to sell and 

dispose of any real or personal property placed in 
(605) their hands for sale, in any mode or manner the 

agency shall deem best.” Private Acts of 1868-69, 
ch. 42 (p. 59). 

Taking the act of incorporation by itself, the words are 
broad enough to authorize the company to sell property by 
means of a lottery, and to establish agencies for that purpose 
in every county in the State. Without room for doubt the 
General Assembly had power to confer this exclusive privi- 
lege upon the “North Carolina Real and Personal Estate 
Agency,” if in its wisdom it was deemed promotive of the 
public good; and I daresay the draftsman of the bill, and 
probably many of the members who voted for it, intended to 
authorize the “agency” to use “lotteries” as a means of dis- 
posing of property. 

But that is not the question. The question is, Do the 
words in the act of incorporation confer the privilege of sell- 
ing or disposing of property by lottery, taking the act of 
incorporation in connection with the law of the land, and 
construing it by the precise rules of law and the rules of con- 
struction established by the decisions of the courts ? 

1. On principle: By the general law lotteries are prohib- 
ited, and any person using a lottery as the means of disposing 
of property is subject to fine and imprisonment. When, 
therefore, it is said that the General Assembly confers on the 
“North Carolina Real and Personal Estate Agency” the 
exclusive privilege of violating the law of the land, it is 
reasonable for the courts to require that this intention 
should be expressed in plain and positive words, and if gen- 
eral words only are used, it will be taken as of course that a 
privilege conferred by a private act of the General Assembly 
is subject to and restricted by the general law. It would be 
indecent for the Court to suppose that the members of the 
General Assembly meant to confer this privilege, and re- 
sorted to general words because of the fear of their constitu- 
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ents and of public opinion. If it was the intention to 

confer on this company the exclusive privilege of sell- (606) 
ing and disposing of property “by means of lotteries,” 

it was so easy to say so in plain words that the Court cannot 
give this effect to general words without by implication sup- 
posing that the General Assembly used general words cov- 
ertly, that is, in plain English, on purpose to confer a fran- 
chise to sell property by lottery, and did not say “lottery” for 
fear of shocking the moral sense of the community. 

2. On authority: In regard to the construction of char- 
ters like this, see R. R. v. Reid, ante, 155, and the cases re- 
ferred to by Cooley Constitutional Limitations, 395. 

3. On the whole, our conclusion is that general words in 
an act of incorporation do not authorize the company to do 
acts which by the public law are indictable; plain and _posi- 
tive words are necessary to confer such a privilege. 

It is a wonder that so great a nuisance should have been 
tolerated by the public authority for so long a time. The 
general repealing clause in the charter has no effect, inas- 
much as the enacting clause, by the construction put on it, 
does not confer the privilege. There is 

Per Curiam. No error. 


_ Cited: McAden v. Jenkins, post, 801; 8. v. Jones, 67 
N. C., 217; R. R. v. Wicker, 74 N. C., 225. 





(607) 
THE STATE v. DANIEL R. McINTOSH. 


Upon the trial of issues in proceedings for bastardy, the defendant 
is a competent witness. 


(State v. Waldrop, 63 N. C., 507; State v. Pate, 44 N. C., 244, cited 
and approved). 


Speciat proceepines for bastardy, tried before Cannon, 
_J., at Fall Term, 1869, of Yancey. 

Upon the trial of the issues, the defendant tendered him- 
self as a witness, but his Honor excluded him as incompe- 
tent. The defendant excepted. 
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Verdict, Guilty ; judgment accordingly, and appeal by the 
defendant. 


Phillips & Merrimon, for the appellant. 
Fr. H. Busbee, contra. 


Dick, J. A proceeding in bastardy is a civil action, as 
distinguished from a criminal action. Const., Art. IV, sec. 1. 

Under the Code of Civil Procedure it is a special proceed- 
ing, as distinguished from a civil action proper. In such 
special proceeding a party may be examined as a witness in 
his own behalf. C. C. P., sees. 342-3; State v. Waldrop, 63 
N. C., 507; State v. Pate, 44 N. C., 244. 

There was error in the ruling of his Honor, and there 
must be a venire de novo upon the issues submitted. 

Per Curtam. Venire de novo. 


Cited: §. v. Hickerson, 7 
N. C., 619; S. v. Ballard, 12 
134 N. C., 737. 


2 N. C., 422; S. v. Crouse, 86 
2 N. C., 1028, 1030; S. v. Liles, 








(608) 
THE STATE vy. HARVEY AVERY. 


Where one who suspected his wife of unfaithfulness, followed her 
stealthily as she was going to a neighbor’s, and having come up 
with her as she was talking with a man with whom she had pre- 
viously been on terms of criminal intimacy, she ran away, and 
he fell upon the man with a stone and knife and killed him: 
Held to be murder. 


(The State v. Samuel, 48 N. C., 74, approved). 


Mvrper, tried before Mitchell, J., at Spring Term, 1870, 
of Burke. 

The deceased was Andrew Caldwell, and when killed he 
was talking with the wife of the prisoner, who was upon her 
way to a neighbor’s. The prisoner had gone part of the way 
with his wife, and then turned back towards home, but con- 
eluded that he would follow his wife and watch her. Upon 
his wife discovering him, she ran off, telling the deceased to 
run also. He did not, and when the prisoner came up, the lat- 
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ter attacked him with a stone and a knife, and inflicted the 
wound of which he died. It was shown that, about a year 
previously, there had been criminal intercourse between the 
deceased and the wife. 

It is not important to state the other occurrences upon 
the trial, excepting that in arguing the cause the prisoner’s 
counsel referred to the late cases of Sickles, McFarland, and 
others of a similar character. In commenting upon this the 
Court said that the verdicts of the juries in those cases were 
not law in North Carolina; that those verdicts were noted 
only for their errors and eccentricities, and that a jury 
would act in reckless disregard of their oaths to allow such 
cases to influence their verdict. 

Verdict, Guilty; rule, ete.; judgment, and appeal by the 
prisoner. 


Malone, for the appellant. 

W. P. Caldwell, contra. 

(609) 

Dick, J. According to the evidence in this case 
the prisoner was guilty of murder. Influenced by jealousy, 
he followed his wife stealthily to her place of assignation, 
and then slew the deceased with a deadly weapon. The kill- 
ing was deliberate, and prompted by a spirit of revenge. If 
the prisoner had come suddenly upon his wife and the de- 
ceased in the woods, and in furor brevis excited by the suspi- 
cious circumstances had immediately slain the deceased, the 
killing would have been mitigated to manslaughter. State 
v. Samuel, 48 N. C., 74. 

The counsel for the prisoner asked his Honor to charge 
that “if the jury, from all the circumstances, believed he was 
in danger of his life from deceased, he was excusable in slay- 
ing the deceased.” His Honor stated that if there was any 
evidence of such a tendency it had escaped his notice. He 
then submitted the whole of the evidence to the jury, with 
proper instructions. The prisoner certainly has no right to 
complain of the charge, as it was more favorable than he 
had any right to expect. 

“The counsel, in the argument of the case to the jury, 
referred to the cases of Sickles, McFarland, and others of a 
similar character,” and exception was taken to the comments 
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of his Honor upon these cases. We think his Honor’s com- 
ments were appropriate, correct in law, and in accordance 
with a virtuous public sentiment. The time has not yet 
come, and we hope never will, when the courts of this State 
will fail to administer a just punishment for acts prompted 
by malice prepense and a spirit of revenge, and our people 
applaud them as a species of wild justice. 

This case was fairly submitted to the jury, and we cannot 
disturb the verdict. There is no error. 

Per Curiam. Judgment affirmed. 








(610) 
THE STATE v. JAMES SHIRLEY 


In a case where there was some evidence tending to show that a per- 
son who interfered to prevent the prisoner from shooting another, 
had been killed accidentally, the Judge who presided at the trial 
instructed the jury, “If one is about to do an unlawful act, and a 
third party interferes to prevent it and is killed, it is murder”: 
Held, that as this proposition included cases of accidental homi- 
cide, it was erroneous. 


(State v. Benton, 19 N. C., 196, and State v. Hoover, 20 N. C., 500, 
approved ). 


Murper, tried before Jones, J., at Spring Term, 1870, of 
EpGEcoMBE. 

The prisoner was charged with shooting his wife, at their 
home, which was also the home of a son-in-law of theirs. It 
appeared that the prisoner and the deceased were sitting 
outside of the door, and the son-in-law and his wife inside, 
by the fire. A child of the son-in-law had a fall, and cried, 
and the prisoner became vexed at what he thought the negli- 
gence of the child’s parents. He continued to grow more 
angry, and after awhile cursed and threatened the son-in-law. 
The latter then went out of doors and offered to take off his 
coat and let the prisoner whip him. Thereupon the prisoner 
ran into the house, got a stick, started out, and reached the 
edge of the door, when the deceased shoved him back into 
the house. The deceased and others who were present shut 
the door, and the deceased went into the house. The pris- 
oner then threw the stick down and took his gun, telling the 
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deceased that if she did not let him go out he would shoot her. 
The deceased spoke to the son-in-law, through the cracks be- 
tween the logs, telling him “to go away and not have any 
words with him.” The gun thereupon went off, and the de- 
ceased fell dead. 

One of the witnesses testified that a daughter of the de- 
ceased cried out upon this, “You have killed mother,” and 
the prisoner replied: “You are a damned liar! I have 
just knocked the bark off of her throat.”’ Another wit- (611) 
ness said she did not see the prisoner fire, but did see 
him take the gun from his shoulder, and said, “Lor?! Mary 
is dead!” and ran out. 

Doctor Williams testified that he was called to the de- 
ceased, and examined the wound; that it was a gunshot 
wound in the left side of the cheek, carrying away the jaw 
and penetrating and lodging in the lobe of the brain; that a 
portion. of the neck was included, the wound being equi- 
distant between the chin and the ear; that the wound indi- 
cated that at the discharge of the gun its breech was lower 
than its muzzle; that the deceased was a woman of ordinary 
size, and that the lower lobe of the brain is about two inches 
above the burr of the ear. 

In commenting upon the remarks that had been made 
upon the trial by the prisoner’s counsel, to the effect that 
the gun might have been discharged otherwise than as stated, 
since the shot coursed upwards, his Honor said that the 
direction that shot would take at all times was difficult to 
account for—it depended upon the substance and the struct- 
ure they first encountered; that if they encountered a bone, 
it depended upon the angle at whieh the discharge took 
place whether they would course up or down. 

He also charged the jury that if one is about to do an un- 
lawful act, and a third party interferes to prevent it and is 
killed, it is murder. 

Verdict, Guilty; rule, ete.; judgment, and appeal by the 
prisoner. 


Howard, for the appellant. 
Attorney-General, contra. 


Pearson, C. J. If the prisoner discharged the gun on 


purpose, it is murder; if it went off accidentally, as 
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(612) if by a jerk or a sudden motion in a scuffle with the de- 

ceased, who had interfered to prevent him from going 
out of the house, or pushed him back to prevent his shooting 
Harris, it is not murder. The offense cannot be murder un- 
less there was an intent to kill, although the killing without 
an intent to do so would not be homicide by misadventure, 
and excusable, but would amount to manslaughter, because 
of the prisoner’s violence and want of care. 

There is error in the instruction, “If one is about to do 
an unlawful act, and a third party interferes to prevent it, 
and is killed, it is murder.” State v. Benton, 19 N. C., 
196, is relied upon to sustain the instruction. In that case 
the intention to kill was manifest. There the Court use this 
strong language: ‘The prisoner turned from the first victim 
of his contemplated vengeance, advanced, and, without a 
word of warning, plunged a knife into him, and killed him; 
it is murder.” The ruling in this case is thus stated in Bat- 
tle’s Digest, 687: “If one man assails another, and is about’ 
to commit an unauthorized act of violence upon him, and a 
third person interferes to prevent it, and is killed by the as- 
sailant, it is murder.” This is accurate in respect to the facts 
of that case, and the error of his Honor is in laying it down 
as a general principle, applicable to a case where the facts 
may be different in regard to the very gist of the matter, to- 
wit, an intentional killing. An intent to kill or do great 
bodily harm is necessarily involved in the idea of murder. 
State v. Hoover, 20 N. C., 500; Foster, 219. 

So the question is, Was there any evidence to raise the 
point that the prisoner did not discharge the gun on pur- 
pose? The testimony of Dr. Williams furnishes ‘natural 
evidence” tending to show that the gun was not discharged 
in the usual way—the range of the shot coursing upwards 
from the lower jawbone, and lodging in the lobe of the brain, 

two inches above the burr of the ear, the parties stand- 
(613) ing on the floor. Taking this to be the fact, it was 

for the jury to say how far it contradicted the evidence 
on the part of the State, and whether it did not lead to the 
conclusion that the parties were in a scuffle, the breech of the 
gun lower than the muzzle, and that it went off by accident. 
In this connection the remarks of his Honor-as to the effect 
of shot encountering a hard substance would have been perti- 
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nent, not as being his opinton—for none but experts are 
allowed to express opinions in matters of scientific specula- 
tion—but as a subject to be considered by the jury in coming 
to a conclusion in respect to the facts of the case, in connec- 
tion with the evidence as to the deceased having pushed the 
prisoner back from the crack, while he had the gun in his 
hands, his exclamation ‘Lor’! Mary is dead!” and all of the 
other testimony and circumstances of the case. 

A decision of the case as now presented does not call for 
further comment. On a second trial the facts may be more 
fully developed. Should the case come to the Court again, 
the facts and the rulings of his Honor should be more sat- 
isfactorily set out. 

Per Curtam. Venire de novo. 


Cited: 8S. v. Elwood, 73 N. C., 636; 8S. v. Vines, 93 N. C., 
495; 8S. v. Cole, 132 N. C., 1085. 








(614) 
THE STATE vy. TA-CHA-NA-TAH. 


1. The Cherokee Indians who reside in North Carolina are subject to 
its criminal laws. 


2. Cohabitation between an Indian man and woman, according to the 
ancient customs of their tribe, which leave the parties free to dis- 
solve the connection at pleasure, is not marriage; and therefore 
the parties to such relation may be compelled to testify against 
each ether. 


3. There is but one law of marriage for all the residents of this State. 


4. A number of Indians had been together at a dance-house, and a 
fight had occurred there, to which the prisoner and the deceased 
were parties: at the breaking up of the dance the prisoner and 
another, who was also charged with the murder, were walking 
together towards their homes when the deceased came up and 
another fight ensued between the prisoner and his cofmpanion on 
one side and the deceased upon the other, in the course of which 
the killing occurred: Held, 


5. That these facts constituted no evidence of a combination between 
the persons charged to commit the homicide. 


6. That it was error to.instruct the jury that if there were previous 
malice on the part of the prisoner towards the deceased, then, 
even in case the prisoner fought in self-defense, he was guilty of 
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murder; and, as the Court to which the prisoner appealed could 
not tell how much the latter may have been prejudiced by the 
charge, even where the verdict was for manslaughter only, a new 
trial should be granted. 


(The State v. Jacob Johnson, 47 N. C., 247; Lovingood v. Smith, 52 
N. C., 601; State v. Harris, 68 N. C., 1, approved; State v. Madi- 
son Johnson, 23 N. C., 354, observed upon). 


Murper, tried before Cannon, J., at Spring Term, 1870, 
of Jackson. 

The prisoner, Ta-cha-na-tah, together with one Johnson 
Ta-yah-lu-tan-hih (not upon trial), described as Cherokee 
Indians, were charged with killing Ches-qua-nut, also an 
Indian, the former being charged as principal and the latter 
as aiding and abetting. From the testimony it appeared 
that the prisoners and the deceased, and a number of other 
Indians, were assembled at a dance-house, and the appellant 

and his brother Sums-key had a quarrel there with 
(615) the deceased, in which Sums-key knocked the deceased 

down. The two prisoners and Sums-key, in company 
with several others, then left the dance-house, and were pro- 
ceeding on their way home, when they were overtaken by the 
deceased, in company with some others. There was evidence 
to show that when the deceased came up he attacked Sums- 
key, and knocked him down, and then attacked the appellant. 
Appellant and deceased were fighting, each having a piece of 
a fence rail. While the fight was going on the prisoner 
Johnson went behind the deceased and stabbed him in the 
back, from which he died. 

Ta-cha-na-tah was convicted of manslaughter, and adjudged 
to imprisonment in the penitentiary, and he appealed. 


Phillips & Merrimon, for the appellant. 
F. H. Busbee, for the Attorney-General, contra. 


Ropman, J. (after stating the case as above). The first 
objection taken is to the jurisdiction of the Court over the 
accused, by reason of his being a Cherokee Indian. The 
objection was not urged by the counsel for the appellant. 

Prima facie, all persons within the State are subject to 
its criminal law and within the jurisdiction of its courts; if 
any exception exists, it must be shown. On examination of 
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the Treaty of New Echotah, Georgia, on 29 December, 1835, 
between the United States and the Cherokee Indians, we 
find that, by Art. XII, it was provided that individuals and 
families who were averse to moving west of the Mississippi 
River might remain and become citizens of the States where 
they resided. Our civil laws have been extended over these 
Indians at least ever since 1838. Rev. Code, ch. 50, see. 
16; and this statute applies as well where the contract is 
between two Indians as where one of the parties is white. 
Lovingood v. Smith, 52 N. C., 601. Unless expressly 
excepted, our laws apply equally to all persons, irre- (616) 
spective of race. 

2. A woman named Uh-wat-tah was offered as a witness 
on the part of the appellant, and was objected to by the State 
because she was his wife; she was rejected by the Judge. 
It was admitted by the State that the rites of matrimony 
had never been performed between them according to the 
laws of North Carolina, or in any other form, but they merely 
cohabited together as man and wife, which, it was proved, 
was in accordance with the ancient customs of the tribe, ac- 
cording to which couples were recognized as man and wife, 
but could dissolve that connection at pleasure, and marry 
again. It was also proved that many years before 1866 the 
tribe had professed Christianity, and that since that time 
most of the marriages had been solemnized by a justice of 
the peace. 

There is but one law of marriage in this State, which ap- 
plies equally to all citizens. Our law regards marriage only 
as a civil contract. Every one is at liberty to superadd to 
that whatever sanctities his religion may require. Even if 
it be true that by the law of North Carolina a marriage 
per verba de presenti followed by cohabitation, but without 
any form or ceremony whatever, is to be deemed valid (as 
to which we express no opinion), yet it can never be held 
that mere cohabitation, with an understanding that it may 
cease at pleasure, can constitute a marriage, or carry with it 
the rights and disabilities of that relation. In State v. Har- 
ris, 63 N. C., 1, it was held that those who had previously 
cohabited while slaves might become married by proper ac- 
knowledgment before a justice of the peace. But that can 
have no bearing on the present case. 
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3. The appellant requested the Judge to instruct the jury 
that there was no evidence of a combination between him 
and Johnson. The Judge declined to do so, and told the jury 

that their being together was some evidence of a com- 
(617) bination; and it must be supposed that he meant of 

a combination either to murder or to assault the de- 
ceased. 

The presence of Johnson in company with the appellant 
at the occurrence of the homicide, and Johnson’s inflicting 
the mortal blow while the appellant was engaged in the 
affray with the deceased, are the only circumstances which 
are set forth which can be supposed to tend to show a com- 
bination. Without undertaking to consider whether the cir- 
cumstances do not explain the common presence of the two 
prisoners consistently with their innocence of any unlawful 
combination, we do not think that the mere coincidence of 
the presence of the appellant and of Johnson, upon which 
the Judge puts it, was any evidence of an unlawful com- 
bination. The language used by the Judge would include 
every person who happened to be near-by on occasion of a 
homicide, and impose on him the burden of proving that he 
Was not an accomplice. 

4. The appellant requested the Judge to charge “that if 
the appellant fought deceased merely to save his own life, 
and did only what was necessary for that purpose, acting 
strictly in defense, then it was not in malice, though a pre- 
vious ill-will by prisoner be shown, it not being shown that 
he enticed or procured the deceased to make the assault.” 

His Honor replied to this: ‘That if there was malice, the 
defendant was guilty.”” And afterwards, in response to a 
request on the part of the State, his Honor instructed the 
jury, “that if the appellant fought with deceased only in 
defense of his life, but yet had malice towards the deceased, 
then he was guilty of murder; but if with sudden passion, 
he was guilty of manslaughter.” 

We must understand the Judge when speaking of malice 

to refer to malice existing antecedently to the affray, 
(618) as evidenced by the previous quarrel, and not to any 

malice which might be inferred from the cireum- 
stances of the affray itself. 
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The question whether, where an antecedent grudge exists, 
and the parties between whom it exists meet and an affray 
ensues, and one is killed, the killing shall necessarily, or 
by a presumption of law, be referred to the antecedent 
grudge, so as to make the killing murder; or, whether the 
existence of malice in giving the mortal blow shall be matter 
of inference for the Court or jury, from all the circumstances, 
of which the antecedent grudge is one, was considered with 
great care and ability in State v. Johnson, 47 N. C., 274; 
and we think the rule there announced cannot be shaken. 
The latter view was there asserted. We think the instruc- 
tions of his Honor differ widely from that view, and they 
seem to be founded on what is said in that case to be a mis- 
taken view of State v. Johnson, 23 N. C., 354. His Honor 
refused the instruction asked for, that if the appellant fought 
only in self-defense, and to save his own life, the homicide 
was not malicious, although a previous ill-will were shown, 
and told the jury that if there was malice (by which we 
understand malice implied in law from the antecedent quar- 
rel), the appellant was guilty of murder. In this we think 
there was error. It is true the jury convicted the appellant 
only of manslaughter, but the instructions were erroneous, 
and we cannot see that they did not operate prejudicially to 
the appellant. Our opinion on these exceptions makes it 
unnecessary to consider the others, which may not arise again. 
There is error. 

Per Curiam. Venire de novo. 


Cited: S. v. Brittain, 89 N. C., 501; S. v. Horn, 116 
N. C., 1046. 
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(619) 
THE STATE v. SAMUEL BURT and others. 


1. A nugget of gold separated from the vein by natural causes savors 
of the realty, and so is not a subject of larceny. 


2. Here, the nugget was found upon a loose pile of rocks and was 
taken and carried away at one continued act. 


Larceny, tried before Watts, J., at Spring Term, 1870, of 
FRANKLIN. : 

There was a special verdict, finding that there was a 
verbal contract between Burt and the owner of a gold mine 
that the former might run a rocker in such mine, paying 
a certain rent; that the other defendants were working with 
Burt; that one of these employees found a nugget of gold 
lying upon the land of the owner of the mine, on the top 
of a rock-pile, not a part of the proceeds of the rocker, and 
that, after consultation with the other defendants, it was 
appropriated to their own use, and was never accounted for 
to the owner. 

His Honor thereupon gave judgment for the defendants, 
and the Solicitor for the State appealed. 


Attorney-General, for the appellant. 
Rogers & Batchelor, contra. 


Dick, J. Nuggets of gold are lumps of native metal, 
and are often found separated from the original veins. When 
this separation is produced by natural causes, there is no 
severance from the realty, but such nuggets will pass under 
a conveyance, like ores and minerals which are imbedded 
in the earth. When ores and minerals are taken out of 
mines with expense, skill and labor, to be converted into 
metals, or used for the purposes of trade and commerce, they 

become personal property, and are under the protec- 

(620) tion of the criminal law. 
In England, ores, even before they are taken from 
the mines, are protected by highly penal statutes. St. 7 and 8 
Geo. IV., amended by 24 and 25 Vict. Loose nuggets which 
are occasionally found in gullies and branches, and in woods 
and fields, are hardly considered by the law as the subjects 
of determinate property until they are discovered and appro- 
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priated, and then they become personal goods, and are the 
subjects of larceny. In this respect they somewhat resemble 
treasure-trove, waifs, ete., in the criminal law of England. 

It is an ancient rule of the common law that things which 
savor of or adhere to realty are not the subject of larceny. 
In this respect the common law was very defective, and did 
not afford sufficient protection to many valuable articles of 
personal property which were constructively annexed to the 
realty. These defects have, in some degree, been remedied 
by a number of statutes in this country and in England. 

These beneficial changes were induced by the necessities 
of progressive civilization, which required many valuable 
species of personal property to be annexed to realty, to be 
used for the purposes of ‘trade and manufacture and in the 
arts, and which needed the constant protection of the erimi- 
nal law. 

In a case like ours there is no necessity for the Court to 
depart from the ancient technical strictness of the common 
law, and there is no need of any additional legislation upon 
such a subject. In public estimation it has never been 
regarded as larceny for the fortunate finder of a nugget of 
gold, or a precious stone, to appropriate it to his own use, 
although found upon the land of another person. Hundreds 
of instances of this kind have doubtless occurred, and yet no 
case can be found of a prosecution for larceny on this ac- 
count, either in the courts of this country or of England. 
This fact sustains us in the opinion that for cases like 
the one before us there is no necessity to depart from (621) 
the ancient landmarks established by the fathers of 
our criminal jurisprudence. The nugget was found upon a 
loose pile of rocks by one of the defendants, and the taking 
and carrying away was one continued act, and did not amount 
to larceny, but was only a civil trespass. 1 Hale P. C., 510; 
2 East P. C., 587; Roscoe Crim. Ev., 459; 2 Russell Cr., 
136; 2 Bish. Cr. Law, see. 779. 

There was no error in the ruling of his Honor, and the 
judgment must be 

Per Curiam. Affirmed. 


Cited: S. v. Graves, 74 N. C., 397. 
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JOSEPH H. CARDWELL, admr., etc., v. JAMES L. CARDWELL. 


1. Upon an appeal from an order vacating a judgment, for want of 
service of the process by which the action was constituted, it is 
necessary that the record show how the Judge found upon the 
question of such service; it must present the fact as found, and 
not (as here) only the evidence bearing on such fact. 


2. The decision of the Judge upon such fact is conclusive, except a 
question be made whether there were any evidence tending to 
establish it, or whether a given state of facts constituted service. 


a 

Morton to set aside a judgment, for want of service of 
the mesne process in the action, made before Tourgee, J., at 
Spring Term, 1870, of Rock1ineuam. 

The writ had been returned to the Clerk’s office, “exe- 
cuted on 18 November, 1868,” and upon 9 December there- 
after judgment was rendered for want of an answer, ete. In 

January, 1869, the defendants became bankrupt, and 
(622) upon 11 March, 1870, notice of this motion was given 

by the assignee. Both parties filed affidavits upon the 
question, and at Spring Term, 1870, the following order was 
made: ; 

“On reading and filing the accompanying affidavits and 
proof of the service of the natice of this motion, and on mo- 
tion of, ete., ete., ordered that the judgment obtained in the 
above-entitled actions (being three, appeals in all of which 
were afterwards taken) as above set forth, be vacated,” ete. 

The plaintiff appealed. 


Dillard, J. I. Scales and Phillips & Merrimon, for the 
appellant. 
Scott & Scott and Ball, contra. 


Reape, J. If there was service of summons upon the 
defendant, the judgment was regular and valid; if there was 
no service, the judgment was irregular, and ought to be va- 
cated. Upon the motion to vacate, whether there had been 
service was a question of fact for his Honor, and from his 
finding of the fact there could be no appeal. We can no 
more review the finding of a Judge when it is his province 
to find facts than we can review the finding of a jury. 
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In this case the testimony of the witnesses on both sides 
is sent up, the testimony on one side tending to show that 
there was service, and the testimony on the other side tend- 
ing to show that there was not. There is no question of 
law made as to what constitutes service, but only the simple 
question of fact as to whether there was service of the sum- 
mons. His Honor ought to have found the fact one way or 
the other, and that would have been conclusive, unless the 
question had been made that there was no evidence tending 
to show, ete., or the question that a given state of facts did 
not in law constitute service. But here his Honor states 
the testimony in detail on both sides, and then, with- 
out stating how he found the facts, vacated the judg- (623) 
ment. The proper course for his Honor to have pur- 
sued was to state, “Upon hearing the evidence, it appears 
that there was no service of the summons upon the defend- 
ant; it is therefore declared that the judgment was irreg- 
ular, and it is considered that the same be vacated,” or vice 
versa. 

An appeal from that judgment would have presented only 
the question of law, whether a judgment without service of 
process is irregular and can be set aside at a subsequent 
term. But as the case is sent up, we cannot tell whether 
there was or was not service of process, because we cannot 
pass upon issues of fact. We suppose that the reason why 
cases are so often encumbered with the details of the ftesti- 
mony, instead of stating the facts, is that we may see the 
reasonableness of the finding of the Judge or jury; but with 
that we have ordinarily nothing to do. 

It appearing to us that his Honor vacated the judgment 
without finding any fact to justify it, the order is erroneous. 
This will be certified, to the end that his Honor may find the 
facts and make such order as the law authorizes. 

Per Curiam. Error. 


Cited: Howell v. Barnes, post, 629; Collins v. Gilbert, 65 
N. C., 136; Perry v. Whitaker, 77 N. C., 104; Branton v. 
O’Briant, 93 N. C., 104. 


Nore.—The same decision was rendered at this term in two other 
cases, between other plaintiffs and the same defendant. 
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(624) : 
SARAH G. WADDELL vy. D. B. WOOD, adumr., ete. 


Failure to attend a term of court because the party knew nothing 
personally about the cause of action and expected that a witness 
who had been duly summoned would attend, is not “excusable 
neglect” (C. C. P., sec. 133) so as to justify a Judge at a subse- 
quent term in setting aside a judgment rendered against him in 
the absence of such witness. 


Semble, that the defendant had no right to appeal from the order of 
the Judge refusing to set aside the judgment. 

(Dick v. Divon, 63 N. C., 488, and Davis v. Shaver, 61 N. C., 18, ap- 
proved ). 


Morton to set aside a judgment given at Fall Term, 1869, 
heard by Mitchell, J., at Spring Term, 1870, of IREDELL. 

The facts appear in the opinion. His Honor refused to 
make the desired order, and the defendant appealed. 


Boyden & Bailey, for the appellant. 
Furches, contra. 


Reape, J. The defendant seeks to vacate a judgment 
rendered against him at a former term of the Court, on the 
ground of excusable neglect, in this: he expected his wit- 
ness, who had been summoned and had attended a former 
term, would attend at the trial, and he did not think it neces- 
sary to attend in person, because his counsel knew of his 
defense. Every suitor ought to be present at the trial of his 
case, either in person or by an attorney in fact, and wilful ab- 

sence is not “excusable neglect.”” The fact that he has 
(625) counsel present does not alter the case, for it is no part 

of the duty of counsel to get up the evidence, or to 
make affidavit for a continuance. If the defendant had been 
present he could have made affidavit, and his Honor, in his 
discretion, might have continued the case; but it is not to be 
tolerated, even in the most liberal practice, that a party is to 
lie by until a judgment passes, and then at a subsequent term 
move to vacate it. 

What we have said is upon the supposition that we have 
the power to review his Honor upon the motion to vacate. 
Suppose the defendant had been ‘present at the time of trial, 
and had filed an affidavit for a continuance of the case, and his 
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Honor had refused to continue: could the defendant have 
appealed? It is settled that he could not. Or, suppose that 
after judgment had passed the defendant had, at the same 
term, moved to set aside and continue the case, on account 
of the absence of the witness, and his Honor had refused to 
vacate or continue: could the defendant appeal? It would 
seem that he would have no more right to appeal from that 
than from a refusal to continue. How does.it alter the case, 
except to make it worse for the defendant, to wait and make 
the motion at a subsequent term ? 

But a decision upon this point is not indispensable, as we 
agree with his Honor that the defendant’s absence was not 
“excusable neglect.” Dick v. Dixon, 63 N. C., 488; Davis 
v. Shaver, 61 N. C., 18. 

Per Curiam. No error. 


Cited: Howell v. Barnes, post, 629; Griel v. Vernon, 65 
N. C., 78; Sluder v. Rollins, 76 N. C., 272; Cobb v. O’Ha- 
gan, 81 N. C., 294; University v. Lassiter, 83 N. C., 44; 
Henry v. Clayton, 85 N. C., 375; DePriest v. Patterson, 85 
N. C., 378; Churchill v. Ins. Co., 88 N. C., 208; Pepper v. 
Clegg, 132 N. C., 315;- Osborn v. Leach, 133 N. C., 431. 








(626) 
,ROBERT P. HOWELL v. JAMES D. BARNES. 


Where a judgment was rendered upon an attachment in August, 1866, 
the defendant had notice thereof in November, 1866, and applica- 
tion was made by him in March, 1869, to vacate it on the grounds 
that he had had, at the time it was rendered, no notice of the ac- 
tion in the cause in which it was rendered; that he was an infant 
when the note was given, and had had no opportunity of pleading 
it: Held, that, in any view, his laches after November, 1866, would 
defeat the application. 


(Cardwell v. Cardwell, ante, 621, and Waddell v. Wood, ante, 624, 
approved). 


Rute, heard: before Thomas, J., at Spring Term, 1870, of 
Wayne. | 

The facts were that Barnes had obtained a judgment 
against Howell and others, at August Term, 1866, of Wayne 
County Court, upon a bond executed by them in 1861, when 
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IN THE SUPREME COURT. [64 





HOWELL v. BARNES. 





Howell was under age by eighteen days. The judgment 
was under an attachment levied in May, 1866, Howell being 
then a resident of Mississippi. Howell visited Wayne County 
in November, 1866, and was notified of the existence of the 
judgment by his attorney, but was not notified of its being in 
his power to vacate it. Nothing passed between them upon 
this last point. Some negotiations took place then and after- 
wards between Howell and Barnes, for the settlement of the 
debt, but without result. The affidavit for this rule was filed 
in March, 1869. 

The above statement is extracted from the~affidavits filed 
by the parties and their witnesses, which were transmitted 
to this Court. 

His Honor discharged the rule, and the plaintiff appealed. 


Moore and Faircloth, for the appellant. 
(627) Strong, contra. 


Reape, J. Judgment was rendered against the present 
plaintiff after he attained his majority, upon a bond which 
he executed during his minority, and this is a motion to va- 
cate the judgment, upon the ground that the suit in which 
the judgment was rendered was by attachment, and he had 
no actual notice thereof, and, therefore, did not plead his 
infancy, and he asks that he may be permitted to plead 
it now. 

Treating the motion as a petition for a certiorari, we have 

this case: Judgment rendered August, 1866; appli- 
(628) cation for certiorart March, 1869. The delay unex- 

plained is gross laches. The explanation must come 
from the plaintiff. The explanation offered is, not that he 
did not know of the existence of the judgment, for it seems 
that he knew of it in November, 1866, but that he did not 
know of its “‘voidable character” until about the time of this 
motion. His counsel construes that to mean that he did not 
know the fact of his minority. But that is not the meaning: 
he means that he did not know that his non-age would have 
enabled him to avoid the bond by plea, or that the judgment 
might be vacated and his plea let in. This ignorance of the 
law is no excuse. 
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The point made by plaintiff’s counsel, that no facts were 
found by his Honor on which the motion was disallowed, 
makes it the worse for the plaintiff, for, as before said, the 
facts in excuse must come from him, and if no facts are 
found, then, of course, no facts are found for him. It does 
not appear that the plaintiff offered any ‘evidence which his 
Honor would not hear. We have, then, the case of a motion 
for a certiorari without any evidence to support it. If we 
look to the complaint and answer for the facts, we find that 
what is alleged by one is expressly denied by the other. So 
we still have the motion without any support, and of course 
it cannot be allowed. 

But probably it would be more satisfactory for us to say 
that we have looked into the testimony accompanying the 
case, which we suppose was intended as a substitute for the 
facts, and it appears plainly enough that his Honor would 
have been warranted in declaring the facts to be that the 
judgment passed in August, 1866, without actual, but with 
constructive and sufficient, notice to the present plaintiff; 
that he knew of it in November, 1866, as appears by his own 
affidavit, asked indulgence and promised to pay, and never 
moved to vacate until March, 1869. Upon such a 
state of facts his Honor ought to have refused the mo- (629) 
tion. See Cardwell v. Cardwell, ante, 621, and Wad- 
dell v. Wood, ante, 624. 

Per Curiam. No error. 





JAMES HARPER, adunr., ete., v. NOAH SPAINHOUR. 


Where the parties to a covenant for the conveyance of land in con- 
sideration of work and labor to be done by the covenantee, agreed 
by parol that the title should a/so be held as an indemnity against 
loss to the covenantor in consequence of his suretyship for the 
covenantee: Held, that the agreement was void under the statute 
of frauds. 


Bitz 1 Equity, coming before Mitchell, J., upon an ex- 
ception to a report, at Spring Term, 1870, of CaLpwett. 
No other statement is required than what appears in the 
opinion. The exception of the plaintiffs to the report having 
been overruled, they appealed. 
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Folk and F. H. Busbee, for the appellants. 
Malone and Battle & Sons, contra. 
(630) 

Pearson, C. J. Cloyd, the intestate of the plain- 
tiff, executed a covenant, by which the defendant was to con- 
vey to Cloyd the house and lot mentioned in the pleadings, 
when certain work was done by Cloyd for the defendant. 
The covenant was deposited with a third person for safe- 
keeping. Afterwards, the parties agreed by parol that the 
covenant should be held, in order to indemnify the defendant 
for becoming, with one Jones, co-surety for Cloyd on a note 
of $100, to one Sudderth. 

The exception makes this point: Does a parol agreement, 
by one having an equitable estate subject to the payment 
of the purchase money, that such equitable estate shall also 
be subject to a charge as an indemnity to the vender, come 
within the operation of the statute of frauds ? 

Had this been entered on the covenant for title, and been 
signed by Cloyd, the party to be charged therewith, it would 
have been binding; but as no such entry was made, the parol 
agreement is void. It is “‘a contract to convey an interest 
in land.” The doctrine of an equitable mortgage by the 
deposit of title deeds has never been adopted by our courts. 
The registration act makes the possession of the original title 
deeds of little importance; the party may give notice, and 
read in evidence a certified copy. But this case does not 
fall under that doctrine, as the covenant, before the parol 
agreement, had been deposited with a third person for the 
benefit of both parties; so there could be no such delivery 
as to constitute a pledge. In short, it is simply a parol 
promise to charge an interest in land, and there is nothing 

to take it out of the operation of the statute. 
(631) Interlocutory order overruling the plaintiff’s excep- 
tion, reversed; the exception allowed. This will be 
certified. 
Per Curiam. Reversed. 
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WILLIAM A. GRAHAM vy. THE CHARLOTTE AND §&. C. 
RAILROAD COMPANY. 


The ‘venue in an action against a railroad company can be laid only 
in some county wherein the track of its road, or some part 
thereof, is situated; actions brought otherwise are to be dis- 
missed. 


Civi_ acTIon upon railroad bonds, tried before Tourgee, 
J., at Spring Term, 1870, of OranGe. 

The defendant set forth that no part ef the track of said 
road is situated in the county of Orange, and that the only 
county in the State in which such road is situated is Meck- 
lenburg, and demanded that trial should be removed to the 
latter county, according to C. C. P., sec. 69. 

The Court, after finding the facts to be as stated by the 
defendant, was of opinion that in cases where railroad com- 
panies are defendants, upon comparing the Act of 1868-'69, 
ch. 257, with that of 1868-69, ch. 277, actions may be 
brought in the Court of the county of either party; and 
thereupon refused to make the order. The defendant ap- 
pealed. 


Phillips & Merrimon, for the appellant. 
Battle & Sons, contra, 


Pearson, C. J. The Code of Civil Procedure, by Title 
VI, fixes “the place of trial.” Title VII relates to the sum- 
mons: It shall be issued by the Clerk of any Superior 
Court; run in the name of the State; be directed to (632) 
the Sheriff of the county where the defendant resides 
or may be found; shall summon the defendant to appear at 
the oftice of the Clerk of the Superior Court for some certain 
county; the officer to whom it is addressed shall note on it 
the day of its delivery to him, and return it by mail, or other- 
wise, to the Clerk of the proper county—and many other de- 
tails. But, strange to say, the provision as to the county to 
which the summons shall be returnable is not set out, except 
at the end of paragraph 2, sec. 74, by way of inference from 
the provision: “The Clerk before whom the defendant shall 
be summoned to appear shall be the Clerk of the county in 
which it is provided in Title VI that the action shall be 
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tried.”” So “the county in which the action shall be tried” 
is the prominent idea. If the county designated in the sum- 
mons as “the place of trial” be not the proper county, the 
action may be tried there, unless the defendant shall demand 
in writing that the trial be had in the proper county, and 
the plan of trial be changed. Sec. 69. The relevancy of this 
remark will appear below. 

“The summons shall be returnable to the re egular term of 
the Superior Court of the county where the plaintiffs, or one 
of them, or the defendants, reside.” Acts 1868-’ 69, ch. 81, 
altering the Code of Civil Procedure in regard to the return 
ot the summons, and making it returnable to the county 
where the plaintiff or the defendant resides, at the election 
of the plaintiff. This is done in language such as our stat- 
utes had been accustomed to use. 

“The ‘venire in actions’ against railroad corporations shall 
be laid in some county wherein the track of said company 
is situated.” Acts 1868-69, ch. 257. We take it that 
“venire” is a misprint for “venue,” or “the place of trial,” 
going back to the prominent idea of the Code of Civil Pro- 

cedure. Originally in England writs were returnable 
(633) to the courts at Westminster, and every fact alleged in 

pleading was laid with a venue, to fix the vicinage, 
or county, to which the “venire” should issue, and from 
which the jury should come. Afterwards the nisi prius 
clause was resorted to, so as to have the trial in the county 
where the “venue” was laid. That became a very important 
matter, for it fixed “the place of trial,” and it was provided 
by statute that all subsequent pleadings should conform to 
the declaration in respect to the venue, except in matter in 
its nature local, unless the venue was changed by leave of 
the Court. 

In this State, by the procedure before The Code, writs, 
except in local actions, were returnable to the court of the 
county where the plaintiff or the defendant resided, and that 
was the county in which the venue was laid, and was the 
place of trial, unless the case was removed to some other 
county for trial, on affidavit. This résumé is made in order 
to show that the word “venire,” in the Acts of 1868-69, ch. 
257, is used in the sense of “place of trial,” adopting the 


— 


idea of the Code of Civil Procedure. The word is inartifi- 
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cially used, and the draftsman was not an expert in technical 
terms, but it is the only construction by which to make any 
sense of it, and the Court must adopt it. 

Taking the Code of Civil Procedure, and the Acts of 
1868-’69, chs. 26 and 257, together, the effect is: in all civil 
actions, other than local, the summons shall be returnable 
and the trial be had in the county where the plaintiff or the 
defendant resides, at the election of the plaintiff; provided, 
however, that in actions against railroad corporations the 
summons shall be returnable and the trial be had in some 
county wherein the track of said company, or some part of 
it, is situated. In our ease, the track of the road is situate 
in the county of Mecklenburg. It follows that the summons 
ought to have been returnable to a term of the Supe- 
rior Court held in that county, and that it should be (634) 
the place of trial, or of the venue. — 

It is unnecessary to notice the other objection, to-wit, 
that “the Judge had no power to enter judgment out of 
term-time,” further than to say that the effect of the Act of 
1868-69, “suspending the Code of Civil Procedure in certain 
vases,” and requiring all writs of summons in civil actions to 
be returnable to the regular terms of the Superior Courts, 
and not to the Clerk, may have the effect to relieve the 
Judge of the duty of keeping a docket of civil actions, and to 
so modify the Code of Civil Procedure as to make it irregu- 
lar to enter judgment in such cases in vacation. 

The judgment below is reversed, and the action dismissed. 

Per Curiam. Reversed. 


Cited: Leach v. R. R., 65 N. C., 487; Kingsbury v. R. R., 
66 N. C., 284; Cline v. Mfg. Co., 116 N. C., 840; Wood v. 
Bellamy, 120 N. C., 212. 
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ALEXANDER and McLAUGHLIN, admrs., etc., v. RINTELS & 
WITTKOWSKI. 


A judgment rendered in 1864 upon a note for Confederate money lent 
in 1862, is subject to the same scale that the note was; and 
therefore, where a surety to the debt paid off the judgment in 
1867 at its face value: Held, that he could not recover such full 
amount from the principal, not having been compelled to pay it. 


Civiz action, tried before Mitchell, J., at Spring Term, 
1870, of IREDELL. 

On 20 August, 1862, the defendants Rintels & Wittkowski, 
upon a loan of Confederate money, made their note to Low- 
rance (whose administrators the plaintiffs are), who after- 
wards endorsed it to Sharpe, and he, at Fall Term, 1864, of 
the Superior Court of Law for Iredell County, recovered 

judgment on it by default against both the makers 
(635) and the administrators of the endorser. The makers 

procured the judgment to be vacated as to them, but 
the administrators failed in their attempt to do so: Sharpe- 
v. Rintels, 61 N. C., 34; and they thereupon, in 1867 and 
1869, paid the full amount of the judgment to the plaintiff 
Sharpe, in United States currency. The administrators then 
brought this suit, and at Spring Term, 1870, of Iredell Su- 
perior Court, the attorney for the defendants consented that 
the plaintiff might take judgment; but there appears to have 
been a misunderstanding between the attorneys, the attorneys 
for the plaintiffs understanding that the judgment was to be 
for the full sum paid by the plaintiffs, and the attorney for 
the defendants understanding that the debt recovered by 
Sharpe was to be scaled under the act of Assembly. The 
judgment was, in fact, entered according to the understand- 
ing of the agreement by the plaintiff’s attorneys, and the de- 
fendants moved to vacate or modify it. 

His Honor,.Judge Mitchell, without deciding upon the 
question as to what was the real agreement between the at- 
torneys, refused to vacate or modify the judgment, upon the 
ground that upon the facts admitted the plaintiffs were, in 
law, entitled to the judgment which was actually entered; 
and the defendants appealed. 


Boyden & Bailey and Bragg, for the appellants. 
W. P. Caldwell, contra. 
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Ropman, J. (after stating the case as above). We can- 
not undertake to decide any differences between the counsel 
as to what was their agreement. The Judge, before whom 
a judgment is alleged to have been confessed, alone (in the 
first instance, at least) can say whether the judgment ap- 
pearing of record in his Court was entered in the terms of 
the confession. We understand the question pre- 
sented to us to be, whether, upon the facts admitted (636) 
in the pleadings, and independent of any agreement 
of the attorneys, the plaintiffs were entitled, in law, to re- 
cover as damages the full amount paid by them to Sharpe, or 
only so much as they would have been liable to pay if the 
scale for Confederate money had been applied to the judg- 
ment recovered in 1864. This involves the question whether 
the plaintiffs were compelled to pay the full amount of the 
judgment. We think they were not, but, by a proper appli- 
cation to the Court, they were entitled to and could have ob- 
tained an entry of satisfaction on the judgment upon a pay- 
ment of so much as it would have amounted to after the ap- 
plication of the legislative scale to the note at its date. The 
case of a judgment recovered during the war, upon a note 
given during the war, and remaining unpaid at the enactment 
of the Ordinance of the Convention in 1865, is clearly within 
the mischief intended to be remedied, and it is the duty of 
the Court to apply it to all cases coming within its principle. 
This being so, the payment by the plaintiffs of any excess 
over that sum was officious, and no request by the defendants 
to make such payment for their use can be implied. Con- 
sequently the plaintiffs have entered judgment for more than 
they were entitled to, and in the absence of any binding agree- 
ment by the defendants to confess judgment for a larger 
amount, the present judgment should be modified in accord- 
ance with these views. The judgment below is 

Per Curiam. ) Reversed. 


Cited: Stocks v. Smith, 69 N. C., 356. 
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(637) 


JOHN A. PARKS vy. OBADIAH SPRINKLE. 


1. The recei ver under supplementary proceedings, provided in C. C. P., 
sec, 270, must be appointed by the Judge and not by the Clerk. 


2. In a race of diligence between creditors under such proceedings 
and appointment, if the personal property sought to be subjected 
be such as may be levied on and seized, priority is to be tested 
by precedence in the appointment of the receiver; in case a re- 
ceiver were applied for earlier by one, but another obtained an 
earlier appointment, it seems that priority will be determined by 
the date of application: Therefore, 


3. Where judgment had been obtained and docketed by the plaintiff 
in Wilkes Court against one Martin, and the latter upon exami- 
nation said that one Shuford, a non-resident of the State, but 
at that time in Catawba County, was indebted to him, and a 
receiver was appointed by the Judge on 27 April, 1870, and an 
order served upon Shuford to answer upon 5 May—viehere also 
the defendant at same court and term likewise obtained and dock- 
eted a judgment against Martin; 28 April, docketed it in Catawba 
County; 29th, obtained an order from the Clerk of Catawba 
Court for Shuford to answer, who answered on the same day and 
immediately paid a part of his debt into the Clerk’s office; the 
Clerk on the same day being notified of the appointment of plain- 
tiff’s receiver, and on the next day paying the money received 
by him to the defendant: Held, that this payment by the Clerk 
was in contempt of the Judge’s order, and that the Judge should 
have compelled him to pay the amount again to the plaintiff's 
receiver, to be held subject to the Judge’s future orders. 


Rv e upon a Clerk in the cause above, heard by Mitchell, 
J., at Spring Term, 1870, of WILKeEs. 

The plaintiff recovered and docketed a judgment in the 
Superior Court of Wilkes against Benjamin P. Martin, and 
issued an execution to that county, which was returned nulla 
bona. He thereupon obtained an order for the examination 
‘of Martin, who, on 27 April, 1870, gave information that 
one Shuford, a non-resident of the State, but then in Catawba 

County, was indebted to him. <A receiver was there- 
(638) upon, on the same day, appointed, and the provisions 

of the Code of Civil Procedure, see. 270, were com- 
plied with. An order to appear on 5 May was served on 
Shuford at 10 o’clock on 29 April. 

The defendant, also at the same term of Wilkes Superior 
Court, recovered and docketed a judgment against Martin. 
On 28 April, 1870, he caused his judgment to be docketed in 
Catawba. On the 29th he issued execution, and on the same 
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day the Clerk of the Superior Court of Catawba issued an 
order for Shuford to appear and answer, ete. Shuford ap- 
peared, admitted his indebtedness, and at 8.30 o’clock on the 
same day paid into the Clerk’s office, in the cause, $500. At 
10 o'clock on the same day the receiver and the plaintiff Parks 
gave the Clerk of Catawba Court notice of the order made 
by the Judge on 26 April. (The day is inconsistently stated 
in the Judge’s case, in one place as being the 27th, and in an- 
other the 26th, but the difference does not seem to be mate- 
rial). On 30 April the Clerk of Catawba paid the money 
to the defendant Sprinkle. 

On 5 May the Judge made an order that the Clerk of Ca- 
tawba show cause why he should not pay the money to the 
receiver in the case of Parks v. Martin. The Clerk showed 
cause, and the Judge thereupon aftirmed his disposition of the 
money. The plaintiff appealed. 


W. P. Caldwell and F, H. Busbee, for the appellant. 


Furches, contra. 


Ropman, J. (after stating the case as above). The ap- 
pointment of a receiver was made by the Judge under see. 
270, C. C. P., and it would seem that this was intended for 
the benefit of all the judgment creditors of the defendant 
Martin, or at least of all who had instituted supplemental 
proceedings. The counsel who argued the case seemed 
to have supposed that sec. 270 used the words “the (639) 
Judge or Court, ete.,” but we cannot find that the 
words “or Court” have ever been inserted in this section by 
any act of Assembly. Upon a consideration of see. 215 and 
of the first line in see. 270, and especially of the requirement 
in that section that “The receiver of the judgment debtor 
shall be subject to the direction and control of the Court in 
which the judgment was obtained upon which the proceedings 
are founded,” it seems plain that the appointment of a re- 
ceiver under sec. 270 (and it must also be under see. 215) is 
within the power of the Judge alone. 

As an execution may issue both from the Court in which 
judgment is recovered and from any in which it is docketed, 
it would seem to follow that either Court (meaning here the 
Clerk) may require a discovery from the defendant, or from 
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any person having property of or being indebted to him, under 
secs, 264-5-6-7-8. If the property thus or otherwise discov- 
ered be personal and by its nature capable of being actually 
taken possession of, the priority between several claims will be 
determined by priority of levy and seizure. In other cases, 
that is, where the property discovered is not capable of being 
actually seized, it would seem that the maxims “qui prior est 
in tempore potior est in jure,” and “vigilantibus non dor- 
mientibus jura subveniunt,” would apply, and give priority 
to the party first initiating proceedings. It would seem, also, 
that the same principle would apply when judgments are 
recovered in different districts, and receivers appointed by 
different Judges; the one first appointed would be entitled 
to take possession of all the property of the debtor not pre- 
viously levied on or bound; and the fund would be distributed 
under the order of the Judge appointing him. How it would 
be in case an application for a receiver were first made to one 
Judge, and the actual appointment first made by another, we 

are not called on to say, but we are inclined to think 
(640) that the first application would confer priority of 

jurisdiction, if a receiver were afterwards actually 
appointed under it. 

It follows that the payment by the Clerk to the defendant 
Sprinkle, without the order of the Judge, was a contempt of 
his jurisdiction, and without authority of law. We think 
the Judge should have ordered and compelled the Clerk to 
pay to the receiver the money in question, to be disposed of 
according to law. This opinion will be certified to the Supe- 
rior Court of Wilkes, and the case be remanded in order that 
such other proceedings may be had as are proper. 

Per Cvriam. _ Error. 








N. C.] JUNE TERM, 1870. 





ISENHOUR VU. ISENHOUR. 





GEORGE M. ISENHOUR, adumr., etc., v. DANIEL and HENRY 
M. ISENHOUR. 


The exception to the rule allowing parties to testify, i. e., as to trans- 
actions .between such party and a person deceased, does not ex- 
tend to cases where a defendant is offered as a witness to testify 
that a bond which was given to a person deceased, and which 
is the subject-matter of the suit, was in blank as to the amount 
payable when executed by him, having been filled up afterwards 
in his absence, and without due authority. 


CiviL action upon a bond payable to the intestate, tried 
before Logan, J., at Spring Term, 1870, of CaBarrus. 

The defendant Henry having answered that the instrument 
sued upon was not his act and deed, offered upon the’ trial 
his co-defendant Daniel as a witness, to prove that when he 
(Henry) executed it, it was in blank as to the amount payable, 
and that it was filled up afterwards, in his absence, 
and without authority under seal. His Honor ex- (641) 
cluded the testimony, and the defendant excepted. 

Verdict for the plaintiff. Judgment accordingly. Appeal 
by the defendants. 


Boyden & Bailey, for the appellants. 
Dowd, contra. 


Ropman, J. The only question in the case is, Was the 
defendant Daniel Isenhour a competent witness on behalf of 
himself and his co-defendant, to prove that the bond declared 
on was blank in respect to the amount payable, when it was 
signed and sealed by the defendants, and that the words and 
figures showing the amount were inserted by the witness after 
the signature and sealing by his co-defendant, and without 
authority from him? We think the evidence was competent. 
See. 342, C. C. P., removes the disqualification of interest, 
and sec. 343 allows a party to be examined in his own behalf. 
The proviso limits the generality of the allowance, by forbid- 
ding a party, ete., from testifying as to a transaction or com- 
munication between him and a person deceased, ete. Here, 
the matter which the witness has. offered to prove was not 
a transaction or communication with the deceased intestate of 
the plaintiff ; it was as to a matter which took place in his ab- 
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sence. The exclusion of the evidence is not required by the 
words of the act. 

We think, also, that it is not by its spirit or purpose. It is 
said that the intestate of the plaintiff, if alive, might testify 
that when the bond declared on was delivered to him, it was 
acknowledged by Henry, as well as by Daniel Isenhour, as 
his deed, It is possible he might have done so. But if the 

act were construed to have the extensive effect con- 
(642) tended for, it would exclude the testimony of an oppo- 

site party in every case where the representative of a 
deceased person was a party, as to any fact whatever, because, 
possibly, the deceased, if alive, might contradict the witness, 
or preve some fact inconsistent with his evidence. Such was 
not its intention. That may be a desirable rule, but it is not 
the one adopted by the Legislature. 

There was error by the Judge below, and there must be a 

Per Curtam. Venire de novo. 


Cited: Brower v. Hughes, post, 643; Gray v. Cooper, 65 
N. C., 184; Dobbins v. Osborn, 67 N. C., 260; Bryant v. 
Morris, 69 N. C., 448; Lockhart v. Bell, 90 N. C., 506; 
Marsh v. Richardson, 106 N. C., 548; Wester v. Bailey, 118 
N. C., 195; Johnson v. Rich, Id., 270; Johnson v. Cameron, 
136 N. C., 245. 








J. M. BROWER v. SAMUEL M. HUGHES and others. 


1. Under the plea of the general issue, in an action of debt upon bond, 
evidence of the illegality of the consideration is inadmissible. 


2. Evidence by a party, that when a bond was executed and placed 
in the hands of an agent for negotiation, it was in blank as to 
the name of the obligee, and that the agent had no proper au- 
thority for filling such blank, is not—such obligee being dead at 
the time of the examination—evidence of a transaction, etc., 
with a deceased person, etc., within the terms of the C. C. P., sec. 
3438, excluding evidence by parties, in regard to such transactions, 
etc. 


(Isenhour v. Isenhour, ante, 640, approved). 


Desr upon bond, tried before Cloud, J., at Spring Term, 
1870, of Surry. 
The plaintiff declared upon a plain bond for money, pay- 
able “in silver or its equivalent” at one day after date, and 
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dated 2 July, 1864. The defendants pleaded general issue, 
and payment and set-off. 

The name of the obligee was J. W. Brower, who 
had died before the time of the examination of the (643) 
witnesses, having previously endorsed the bond to the 
plaintiff. 

Upon the trial the defendant Samuel was offered as a wit- 
ness to prove that when the instrument sued upon was deliv- 
ered to one W. A. Moore as agent, for negotiation, it was in 
blank as to the name of the obligee, and that W. A. Moore sub- 
sequently, in the absence and without the knowledge of, or any 
authority from, a portion of the defendants, filled the blank 
with the name of said J. W. Brower; also, that the object of 
the bond was to borrow money with which to buy a horse for 
one of the defendants as a soldier in the Confederate army. 
The Court excluded the testimony, and the defendants ex- 
cepted. 

Verdict for the plaintiff ; judgment accordingly ; appeal by 
the defendants. 


Bragg and Phillips & Merrimon, for the appellants. 
Clement, contra. 


Ropman, J. In this case there is no plea that the consid- 
eration of the contract was illegal, neither is there any proof 
that the plaintiff knew of the illegal purpose to which the 
money loaned by him was to be applied. That defense, there- 
fore, fails. 

The question of evidence is the same decided in Jsenhour 
v. Isenhour, ante, 640. The excluded witness was competent. 

There was error in the proceedings below. 

Per Curiam. Venire de novo. 


* Cited: Lockhart v. Bell, 90 N. C., 506; Marsh v. Rich- 
ardson, 106 N. C., 548. 
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(644) 
L. A. TATE v. W. E. POWE and others. 


1. The summons in special proceedings is returnable before the Clerk. 


2. Any proceeding that under the old mode was commenced by capias 
ad respondendum (including ejectnient), or by a bill in equity 
for relief, is a “civil action.” Any proceeding that under the 
old mode might be commenced by petition, or motion upon notice, 
is a “special proceeding.” 


3. Proceedings for dower, partition and year’s allowance are special 
proceedings. 


Dower, before Mitchell, J., at. Spring Term, 1870, of 
Burke. 

The summons had been made returnable to the term of the 
Court. The defendants moved to dismiss for want of jurisdic- 
tion. His Honor refused to make this order, and the defend- 
ants appealed. 


Furches, for the appellants. 
Bragg and Boyden & Bailey, contra. 


Pearson, C. J. The enactment, “writs of summons shall 
be returnable to the regular terms of the Superior Courts,” 
in the act suspending the Code of Civil Procedure in certain 
cases, applies only to civil actions. The act concerning special 
proceedings, Acts 1868-69, ch. 93, enacts that when there 
are adverse parties, “the proceeding shall be commenced as is 
prescribed in civil actions,” that is, by summons; and the 
question is, Should the summons be returnable before the 
Clerk, or before the Judge in term-time? The latter is the 
literal construction, and it must be admitted that there is a 
want of clearness in the several provisions of this statute, 

caused, it would seem, in a great degree by the fact 
(645) that, by reference to The Code, where “Superior 

Court” or “Court” is used, it means the Clerk of the 
Superior Court, except when the Court in term-time is re- 
ferred to. 

This novelty, as it may be termed, in our legislation tends 
to produce a confusion of ideas, and I daresay many voted 
for the bill thinking “Superior Court” meant “Superior 
Court,” although by this novelty it means “Clerk.” But how- 
ever this may be, the other sections of the “act concerning 
special proceedings” show that although, as in civil actions, 
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the leading process is a summons, yet the summons must be 
returnable before the Clerk. So it may be taken as agreed 
that the summons in all civil actions is returnable before the 
Judge in term-time, and the summons in special proceedings 
is returnable before the Clerk, in his office, at any time. The 
significance of the distinction between civil actions and special 
proceedings grows out of the Act of 16 March, 1869, which 
requires the summons to be returnable before the Judge in 
term-time, in “all civil actions.” Thereupon, an effort is 
made to swell the list of “special proceedings” so as, indi- 
rectly, to continue the jurisdiction of the Clerk, in evasion of 
that statute. 

There is an obvious propriety for “festina remediam” in 
reference to a widow’s year’s provision or dower. Under the 
County Court system a petition could be filed every three 
mouths, and the question was, Shall matters of this kind be 
delayed six months, or be heard before the Clerk, at his office ? 
The statute under consideration settles the question in regard 
to year’s provision and dower; these two subjects and that 
of partition are expressly declared to be special proceedings. 
Ejectment is obviously a civil action, as much so as an action 
for a horse. This reference is necessary, because the Code 
Commissioners, in their second report, August, 1868, set out 
ejectment as a special proceeding!—probably for the 
reason that the commissioners did not advert to the (646) 
fact that ejectio firme is an original writ, set out in 
Fitzherbert’s Natura Brevium ; and this writ, by the skill of 
Chief Justice Rolle, was converted into the action of eject- 
ment. “Lease, entry and ouster,” “John Doe and Richard 
Roe,” are bugbears only to superficial readers. 

Judicial legislation in regard to practice and procedure is 
a necessity. The many little “odds and ends” that the diver- 
_sity in our way of living and talking presents, cannot be 
picked up and fastened by statutes; such things must be con- 
fided to the courts. 

We might have expected that this statute, emanating from 
the Code Commissioners, would have marked the dividing 
line between civil actions and special proceedings. But it is 
not so, for the reason, as may be presumed, it was a perplex- 
ing subject, fit to be left to judicial legislation. The questions 
occur every day ; the mode of procedure is one of instant press- 
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ing necessity, and this Court must assume the task of making 
the dividing line. 

It was suggested, as the dividing line, that “All actions 
which by the old English system were commenced by original 
writ, and by the North Carolina system by a capias ad re- 
spondendum, are civil actions under the Code of Civil Pro- 
cedure, including ejectment, for reasons above stated. All 
suits in equity and proceedings by petition under statutes of 
this State are special proceedings.” This division is liable to 
the objection of being simply arbitrary. The definition of 
The Code is: ‘An action is an ordinary proceeding in a court 
of justice by which a party prosecutes another party for the 
enforcement or protection of a right, the redress or prevention 
of a wrong.” This definition embraces suits in equity for 
relief as well as actions at law. “To enforce a right or redress 
a wrong” is the purpose of a suit in equity as well as at law, 

and there is as much reason for including the one as 
(647) the other under the term “civil action.” By reference 

to other sections of The Code it is manifest that the 
proceeding substituted for bills in equity for relief, as well as 
the proceeding substituted for writs at law, is “a civil action.” 
Among others, see Title XIII, “Appeal in Civil Actions,” 
sec. 306: “If the judgment appealed from directs the con- 
veyance of land’’—evidently having reference to a bill for a 
specific performance, or a bill to convert the defendant into a 
trustee. Sec. 307: “If the judgment appealed from direct 
the sale or delivery of possession of real property’”—evidently 
having reference to a bill in equity to foreclose a mortgage, 
or an action of ejectment. In short, The Code assumes that 
bills in equity for relief are included in the term “civil ac- 
tions,” the Constitution having abolished the distinction be- 
tween actions at law. and suits in equity, and it being or- 
dained: “The distinction between actions at law and suits in 
equity, and the forms of all such actions and suits, shall be 
abolished, and there shall be in this State but one form of 
action for the enforcement or protection of private rights, or 
the redress of private wrongs, which shall be denominated a 
civil action.” Art. IV, see. 1. 

Judge Battle being asked, as amicus curiae, for his opinion, 
suggested that the dividing line might be, whenever the pro- 
ceeding may be ex-parte, it is a special proceeding, although 
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under particular circumstances there may be adversary par- 
ties. After some observations from the Bench, he concluded 
with his accustomed frankness that this was not the true line. 

Upon consideration, we establish this as the dividing line: 
Any cause of action for which there is an original writ in 
England (see Fitz. Nat. Brev.), or capias ad respondendum 
in this State, or which was relievable by ordinary bill in 
equity, as distinguished from bills to perpetuate testimony, 
for discovery, ete., is a “civil action,” except in cases 
where the remedy by petition is provided by statute. (648) 

The Court is obliged to suppose that the framers of 
the new Constitution had in view the old Constitution and 
the laws then in force, and that the intention was to allow old 
modes to prevail unless a change be expressly ordained. 

The writ of dower and writ of partition are set out in 
Fitz. Nat. Brev. as original writs. True, under our statutes 
these rights are enforced by petition; but in the words of the 
Constitution either “is a proceeding for the enforcement of a 
private right, which shall be denominated a civil action.” 

On this account I have had much consideration as to 
whether the statute concerning special proceedings does not 
violate the Constitution in regard to dower and partition. 
But in deference to the opinion of my Associate Justices, and 
the legislative construction put on this clause of the Consti- 
tution, and in order to have the matter fixed, I do not dissent, 
and the line is now marked: Any proceeding that, under the 
old mode, was commenced by capias ad respondendum, in- 
cluding ejectment, or by a bill in equity for relief, is a “civil 
action”; any proceeding that, under the old mode, may be 


commenced by petition, or motion upon notice, is a “special 
proceeding.” 
Per Curiam. Reversed. 


Cited: Woodley v. Gilliam, post, 649; Sumner v. Miller, 
post, 689; Jones v. Gupton, 65 N. C., 49; Foreman v. Bibb, 
Id.,129; Murphy v. Harrison, Id., 247; Lutterloh v. Comrs., 
Id., 405; Badger v. Jones, 66 N. C., 308; Rand v. Rand, 78 
N. C., 14; Efland v. Efland, 96 N. C., 493; Parton v. Alli- 
son, 109 N. C., 675; Sumner v. Early, 134 N. C., 235. 

Notre.—The same decision was rendered at this term in the case 
L. A. Tate v. W. E. Powe, exr., ete., for Year's Allowance. 
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(649) 
SAMUEL 8S. WOODLEY v. H. A. GILLIAM, 


A suit to recover the possession of land is a civil action, and not a 
special proceeding: Therefore, the summons (by the Act of 1868- 
69, ch. 76) is returnable to term-time, and not before the Clerk. 


(Tate v. Powe, ante, 644, approved). 


CiviL action to recover possession of land, tried before 
Jones, J., at Spring Term, 1870, of WasnHinerTon. 

The summons was returned before the Clerk, and the de- 
fendant having demurred to the complaint for want of juris- 
diction, the action was dismissed; upon an appeal to the 
Judge, this ruling was reversed ; and the defendant appealed 
to this Court. 


Smith, for the appellant. 
Collins & Armistead, contra. 


Ropman, J. The question whether an action to recover the 
possession of land is a civil action, within the meaning of 
the Code of Civil Procedure and the Act of 1868-69, ch. 76, 
p. 189, so as to require the summons to be returned in term- 
time, or is a special proceeding, as distinguished from what 
is termed in The Code a civil action, so that the summons may 
be returnable before the Clerk at any time, is decided in Tate 
v. Powe, ante, 644. Personally, I do not quite approve of the 
manner in which the line of distinction is drawn in that case. 
I think those actions are special proceedings, in which ezist- 
ing statutes direct a procedure different from the ordinary. 
In practice, the two lines will almost always coincide, but this 
seems to me the most convenient. 

On any principle of distinction such an action as this must 
be deemed a civil action. The mention by the Code Com- 

missioners, in their report, of the action of ejectment 
(650) as one of those in which some legislative provision of 

special proceeding would probably be found necessary, 
no doubt indicated the opinion of the commissioners, and their 
intention to present some such provision to the General As- 
sembly for its consideration. It may be that for the same rea- 
sons which caused the introduction of the modern action of 
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ejectment in lieu of the old action of ejectione firme, the Leg- 
islature may yet find it expedient to provide some special pro- 
ceeding for such a case. But hitherto they have not done so. 
There was error in the opinion of the Judge; the demurrer 
must be overruled. The defendant will recover costs in this 
Court. Let this opinion be certified. 

Per Curiam. : Reversed. 

Cited: Holmes v. Marshall, 72 N. C., 40; Halyburton 
v. Greenlee, 72 N. C., 319; Sharpe v. Williams, 76 N. C., 90. 








JOHN P. HEDGECOCK vy. HENRY DAVIS and others. 


1. The jurisdiction conferred upon justices of the peace by the Con- 
stitution, Art. IV, sec. 33, extends to all sums of two hundred 
dollars and under, exclusive of interest. 


2. Where questions of constitutional construction are doubtful, courts 
will defer to a previous decision thereupon made by the Legis- 
lature. 


(Birch v. Howell, 30 N. C., 468; Moore v. Fuller, 47 N. C., 205, ap- 
proved). 


Civit action, tried before Cloud, J., at Spring Term, 
1870, of Forsytru. ' 

The complaint was founded upon a note, executed by the 
defendants, for two hundred dollars, dated 17 May, 1859, the 
interest upon which, after deducting certain payments, 
amounted to some thirty-nine dollars. The defendants de- 
murred for want of jurisdiction. 

Judgment for the defendants, and appeal by the plaintiff. 


T. J. Wilson, for the appellant. (651) 


No counsel contra. 


Pearson, C. J. The Constitution confers on justices of 
the peace exclusive original jurisdiction “of all civil actions 
founded on contracts wherein the sum demanded shall not 
exceed two hundred dollars.” Art. IV, see. 33. The question 
is, If the principal sum due on a note does not exceed two 
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hundred dollars, but the value of the note exceeds that 
amount by reason of accumulated interest, has a justice of the 
peace jurisdiction? That depends upon the meaning of the 
words, “the sum demanded.” 

On one side it is said that “the sum demanded” is the 
value of the note, and the interest makes a part of the value. 
Birch v. Howell, 30 N. C., 468. On the other it is said that 
“the sum demanded” is the principal of the note; interest 
follows as a mere legal incident, involving only a simple cal- 
culation, and is no part of the note. If the principal be paid, 
the party can have no action for the interest. Moore v. Ful- 
ler, 47 N. C., 205. 

We are inclined to adopt the latter view as the true one, on 
several considerations: 

1. The meaning of the value of a note was fixed by the de- 
cisions of the Supreme Court, and if it was intended to ex- 
press the same idea, the same words would have been used. 
The use of other*words tends to an inference that the idea 
was not the same. 

2. Under the old system the jurisdiction of a justice of 
the peace in regard to bonds, notes and signed accounts was 
limited to one hundred dollars, “exclusive of interest.” In 
adopting the new system, an increase of jurisdiction was made 
necessary by the abolition of the county courts, and it is raised 
to two hundred dollars—as much as to say, let it be doubled ; 
and of course, “exclusive of interest,’ which is a thing that is 

always growing; and it is not proper that the jurisdic- 
(652) tion of,a tribunal now become important should be 
. fluctuating, so that it may exist to-day and be gone to- 
morrow. 

3. Interest depends upon a simple calculation. If a jus- 
tice of the peace be competent to count interest on a note 
of one hundred and seventy-five déllars, he is as fully com- 
petent to count it on a note of two hundred dollars; so the 
amount of the sum on which it is counted is not an element 
that could at all influence the conclusion in respect to juris- 
diction. 

But suppose the matter to be doubtful: the General Assem- 
bly has put a construction upon this section which the Court 
does not feel at liberty to depart from, unless it be clearly 


wrong. Statutes are presumed to be constitutional until the 
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contrary is made to appear. By sec, 498, C. C. P., amended 
by Acts 1868-69, ch. 109, sec. 2, a justice of the peace has 
“exclusive original jurisdiction of all civil actions founded 
on contract, except when the sum demanded, ‘exclusive of 
interest,’ exceeds two hundred dollars.” This settles the ques- 
tion, and we would be relieved from any further observation 
but for the fact that sec. 499, C. C. P., amended by Acts 
1868-’69, ch. 109, sec. 3, provides: “When it appears in any 
action brought before a justice of the peace that the sum de- 
manded exceeds two hundred dollars, the justice shall dismiss, 
ete., unless the plaintiff remits all of the interest, and so much 
of the principal as is in excess of two hundred dollars.” This 
has no bearing on our ease, for here the principal does not 
exceed two hundred dollars, and the only way to avoid con- 
fusion is to confine the one section to actions where the prin- 
cipal does not exceed that amount and the other to actions 
for unliquidated damages, and actions on bonds, notes and 
signed accounts where the principal is in excess of two hun- 
dred dollars, and the party is allowed to bring his case within 
the jurisdiction of the Justice by remitting all of the 

interest and the excess of the principal. (653) 

Per Curtam. Judgment affirmed. 


Cited: Dalton v. Webster, 82 N. C., 282; Brickell v. Bell, 
84 N. C., 85; Morris v. Saunders, 85 N. C., 140. 





B. F. MARTIN v. THE DEEP RIVER COPPER MINING 
COMPANY. 


A motion to amend or to vacate a judgment cannot be entertained by 
the court of the county to which such judgment has been trans- 
ferred, and where it has been docketed. It should have been 
made in the county where the judgment was rendered. 


(Williams v. Rockwell, ante, 325, cited and approved). 


Morion to vacate a judgment, made before Tourgee, J., 
at Spring Term, 1870, of GuriForp. 

No statement beyond what appears in the opinion is neces- 
sarv. His Honor granted an order to vacate the judgment, 
and the plaintiff appealed. 
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Gorrell, for the appellant. 
Dillard and Phillips & Merrimon, contra. 


Reape, J. The plaintiff sued out an attachment and ob- 
tained judgment, in Rowan Superior Court, against the de- 
fendant, by the name of the Deep River Copper Mining Com- 
pany, and, under the provisions of The Code, had the judg- 
ment transferred from Rowan to Guilford County, and dock- 
eted there, and sued out a fi. fa. and levied it on the lands of 
the “Deep River Copper Company of the City of Baltimore,” 
who, upon motion and affidavit in Guilford Superior Court, 

obtained an order to vacate the judgment docketed in 
(654) Guilford, and to enjoin proceedings under the fi. fa. 
Admitting for the sake of argument, that the Deep 
River Copper Company of the City of Baltimore could be 
heard at all in a suit to which they were no party, we are of 
the opinion that the motion to vacate ought to have been made 
in Rowan Superior Court, where the judgment was rendered, 
and not in Guilford, to which it had been transferred. If the 
Deep River Copper Company of the City of Baltimore, who 
made the motion in this cause, had no opportunity to defend 
the suit, and really desired to do so, the judgment in Rowan 
could be vacated, and they could be allowed to defend by set- 
ting up the misnomer. And on the other hand, if there is any 
irregularity in the proceedings affecting the plaintiff, he 
could there move for leave to amend; as, for instance, to aver 
that the defendants were known as well by one name as the 
other. 

There was error in vacating the judgment docketed in Guil- 
ford and in the perpetual injunction. Walliams v. Rockwell, 
ante, 325. 

There will be judgment here against the Deep River Cop- 
per Company of the City of Baltimore for the costs of the 


appeal. 
Per Curiam. Reversed. 


Cited: Hutchison v. Symons, 67 N. C., 163. 
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(655) 
MARY G. BADHAM, admx., etc., v. JOHN M. JONES and others. 


1. Section 10 of the Ordinance of 23 June, 1866 (“To change the juris- 
diction,” etc.), modified the provisions of the Rev. Code, ch, 45, 
sec, 29, directing clerks to issue executions within six weeks; 
so that a clerk who, after Spring Term, 1867, failed to comply 
with the above statute, was not responsible therefor. 


2. A minute upon the docket, “Issue execution,” is not to be taken as 
a mandate of the Court, although it may be such a memorandum 
as the Clerk may extend into an order, or as may enable the 
Court afterwards to have such order entered nunc pro tunc. 


Civit action upon a Clerk’s bond, tried before Pool, J., 
at Spring Term, 1870, of CHowan. 

The facts on which it was sought to recover upon the bond 
of the defendant Jones, as Clerk of Chowan Superior Court, 
were, that at Spring Term, 1867, of that Court the plaintiff 
had obtained a judgment for money against one Leary; that 
the Clerk had failed to issue an execution therefor for two 
terms afterwards, and that in the meantime Leary had be- 
come insolvent. It appeared that after the entry of judg- 
ment upon the docket were the words “Issue execution” ; 
also, that the plaintiff had never demanded that execution 
should issue. 

Under the instructions of his Honor there was a verdict 
and judgment for the plaintiff. The defendants appealed. 


Phillips & Merrimon, for the appellants. 
Bragg, contra. 


Reape, J. By the provisions of the Revised Code, ch. 
45, see. 29, it was the duty of clerks of courts to issue exe- 
cutions, unless otherwise directed by the plaintiff, within six 
weeks from the rendition of the judgment. Under that 

“statute the Clerk would have been liable for not issu- 

ing executions in this case. But the Ordinance of 23 (656) 
June, 1866, entitled “An ordinance to change the 

jurisdiction of the courts,” ete., forbids any fi. fa. or ven. ex. 
to issue from Spring Term, 1867, without permission from 
the Court. This clearly repeals the statute which made it 
the duty of the Clerk to issue it within six weeks, of his own 
motion; and further, sec. 23 of the ordinance expressly re- 
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peals all laws in conflict therewith, and sec. 21 imposes a 
penalty of $500 on the Clerk for a violation. 

The case then stands thus: Is a Clerk liable to an action 
on his bond for not issuing a fi. fa. of his own motion, with- 
out application by the plaintiff, or a statute enjoining it? 
We do not think that he is. 

It is the business of the Clerk to make and keep the 
records, and to issue such process as the Court directs or the 
law enjoins. The statute requiring him to issue execution 
of his own motion being repealed, and he not having been ap- 
plied to by the plaintiff, the remaining inquiry is, Was he 
ordered by the Court to issue it? It is insisted that the 
entry on the docket, “‘Issue execution,” was a mandate from 
the Court to the Clerk. We do not think so. There may 
have been an order by thé Court, and this entry may have 
been the note or memorandum of it. If there was such order, 
this note was sufficient for the Clerk to draw out the order 
in form, and it was his duty to do so; and if it had been 
made to appear to the Court at any subsequent term that 
the order was made and not recorded, the Court’ might have 
ordered the Clerk to make the record speak the truth. But 
the note itself is of no force. It was a mere reminder to 
the Clerk of something, but of what we cannot know. The 
plaintiff insists that it was a mandate to the Clerk; the de- 
fendant insists that it was a permission to the plaintiff, and 
no proof was offered to explain it, or whether there was any 

action of the Court at all; and there was no motion, 
(657) as there might have been, to the Court below to make 

the record speak the truth. It would seem probable 
that it was a permission to the plaintiff, as the ordinance, 
supra, forbids execution to issue from that term—Spring 
Term, 1867—without permission of the Court; or it may 
have been a memorandum by the attorney, without the action 
of the Court. Probably it ought to be assumed that it was 
not the action of the Court, as, if it was, it was the duty of 
the Clerk to put it in form. At any rate, we cannot see that 
it was a mandate to the Clerk for disobedience of which he 
is liable upon his bond. 

The defendant’ was entitled to the instruction for which 
he asked, that the plaintiff was not entitled to recover. 

Per Curram. Venire de novo. 
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Cited: McIntyre v. Merritt, 65 N. C., 560; Richardson 
v. Wicker, 80 N. C., 176; Etheridge v. Woodley, 83 N. C., 
15; Williamson v. Kerr, 88 N. C., 12; Bank v. Bobbitt, 111 
N. C., 197. 








DELANIA THOMAS v. W. W. WOMACK. 


Where a summons was made returnable, and the complaint and 
answer in chief were filed before the Clerk (July, 1869), and 
he returned the case to the next term, the docket of which 
showed the names of the respective counsel marked to such case: 
Held, that at Spring Term, 1870, it was competent for the Judge 
to amend the summons by making it returnable to the term, in 
accordance with the Act of 1868-’69, ch. 76. 


Morton to amend a summons, made before Tourgee, J., 
at Spring Term, 1870, of CuatrHam. 

The summons had been issued in July, 1869, returnable 
before the Clerk, and the complaint and answer in chief had 
been filed before him. The cause was then transferred by 
him to the next term, with the names of the attorneys 
for the parties marked on the docket. (658) 

At Spring Term, 1870, upon motion by the plain- 
tiff, his Honor allowed the summons to be amended by mak-. 
ing it (in accordance with the Act of 1868-69, ch. 76) re- 
turnable to the term. The defendant appealed. 


Phillips & Merrimon, for the appellant. 
Howze and Manning, contra. 


Ropman, J. See. 132, C. C. P., by its language taken 
generally, confers on the Court the power to make the amend- 
ment allowed in this case. But it is contended by the 
~ defendant that however general may be the words of a 
statute, they will never be construed to have an effect in 
violation of manifest principles of justice. This we admit. 
The defendant further contends that such would be the effect 
of this amendment, as it would bring a party into Court 
without notice. This we do not admit. The defendant had 
notice to appear before the Clerk, and did appear and plead 
in bar of the action. It is true that in consequence of the 


557 











IN THE SUPREME COURT. [64 





THOMAS Vv. WOMACK. 





Act of 1868-’69, ch. 76, the Clerk at the date of the sum- 
mons did not have jurisdiction either to hear the case or to 
have the pleadings conducted and the issues made up before 
him. The defendant contends that, therefore, the Clerk 
must be regarded for the purposes of this action as no court 
at all, and that the summons and appearance are nullities. 

We concede that the summons was irregular, and that the 
defendant might have set it aside on motion, or by demurrer, 
and that no consent on his part could waive the want of 
jurisdiction. But the Clerk is, for certain purposes, a part 
of the Superior Court which had jurisdiction of the action, 
and as such he has a certain jurisdiction and certain powers. 

The defect in the summons is that it was not returna- 
(659) ble before the Court in term-time. A mistake in the 
return day may be amended if the defendant has no- 

tice of the true day, or may be waived by his appearance and 
pleading on the true day. In this case, as the defendant had 
actual notice to appear, and did appear, and had also notice 
that the case was transferred to the Superior Court at its 
regular term, and of the motion to amend, and as he cannot 
be prejudiced in any defense which he may have, we do not 
see how any principle of natural justice forbids the amend- 
ment. If the defendant had gone to trial upon the issues 
joined in the Clerk’s office, could he contend that a verdict 
found against him was a nullity? We think the Superior 
Court had power to allow the amendment. The terms on 
which it should have been allowed were within the discretion 
of that Court, and do not come within our review. 

There is no error.’ 

Per Curiam. Affirmed. 


Cited: Walston v. Bryan, post, 765; Cheatham v. Crews, 
81 N. C., 345; Bank v. McArthur, 82 N. C., 110; Kivett v. 
Wynne, 89 N. C., 42; Redmond v. Mullenax, 113 N. C., 
510. - 
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ASHLEY CHURCH v. H. K. FURNISS. 


1. A summons (with warrant of attachment) was issued, returnable 
1 November, but was not returned until 26 November, the day 
before the warrant was returnable, and then it was returned, 
“Not to be found,” etc. ; on 27 November the plaintiff was allowed 
to continue the case, because, by accident, due advertisement 
had not been made: Held, that under the circumstances the 
advertisement was the substantial process, and that a failure 
duly to return the summons was no discontinuance. 


2. A motion, and not a demurrer, is the proper method of taking ad- 
vantage of a discontinuance. 


Civit action, tried before Jones, J., at Spring Term, 
1870, of WasHINGTON. 

The action had been commenced by a summons re- 
turnable 1 November, 1869, before a Magistrate. (660) 
Incident to this was a warrant of attachment, upon 
an allegation that the defendant had left the State, ete. 
The warrant was returnable 27 November. The summons 
was returned (“Not to be found,” ete.) upon 26 November. 
Upon the next day the plaintiff, upon a suggestion that the 
advertisement which had been ordered had, by accident, not 
been duly made, obtained a continuance of the case for four 
weeks. On 25 December the Magistrate dismissed the ac- 
tion because the summons had not been duly returned. 

After appeal to the Superior Court, upon motion made 
for the defendant, his Honor adjudged .that a failure to re- 
turn as above was no discontinuance, and the defendant ap- 
pealed. 


Smith, for the appellant. 
Collins & Armistead, contra. 


_ Ropman, J. It is said that, as the summons in this case 
was not returned on its return day (1 November), nor until 
some twenty-five days thereafter, the action was discon- 
tinued. The doctrine of discontinuance is founded on this 
principle: If a defendant be summoned to appear on a 
certain day, and the plaintiff fails to appear on that day to 
prosecute his suit, and no future day is fixed by the Court 
for the appearance of the defendant, he is left without knowl- 
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edge on that point, and as he cannot be expected to appear 
every day for an indefinite time, he is held to be discharged 

from appearing again, without a fresh summons. The 
(661) action is discontinued. But this supposes that the 

defendant has once had a day for his attendance. In 
this case, the summons was never served personally on the 
defendant. It was necessary that it should issue, to lay a 
foundation for the attachment, and to ascertain with certainty 
whether the defendant could be found in the county, and if 
he could be, to give the benefit of a personal service. But 
the substantial process was the advertisement, and as this 
could not have been made by 1 November, and by accident, 
failed to be made by 26 November, we think the Justice 
had the power and might not inequitably extend the time. 
This he did. The case does not state with the proper dis- 
tinctness that the advertisement was duly made, or on what 
day the defendant was required by it to attend; but we may 
assume for the present purpose that the plaintiff moved for 
judgment on the day named in the advertisement for the 
appearance of the defendant, and we think on default of the 
defendant to appear and plead, he would have been entitled 
to it. 

The above views are independent of the question whether 
a demurrer is the proper way to take advantage of a discon- 
tinuance. We think it is not. The effect of a demurrer is 
so familiar that it need not be stated; none of its effects 
reach such a case as this. The proper way would be to 
move for a declaration by the Court that the action was dis- 
continued, the result of which would be that the plaintiff 
would pay his own costs. 

We think there is no error in the judgment below. The 
case will be remanded in order that the Superior Court may 
proceed therein according to its course. 

Per Curiam. Judgment affirmed. 


Cited: Penniman v. Daniel, 93 N. C., 335. 
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(662) 
CONOLEY and McQUIGG vy. W. M. HARRISS. 


Where an act of the General Assembly authorized the election, in 
townships containing cities and towns, of a larger number of 
justices than ftiro (Const., Art. VII, sec. 5), all such justices are 
members of the Township Board of Trustees. 


CONTESTED ELECTION, tried before Russell, J., at Spring 
Term, 1870, of New Hanover. 

An act of Assembly authorized six Justices to be elected 
in the township including Wilmington, and upon a contest 
occurring as to which of these composed the Board of Trus- 
tees for such township, the County Commissioners decided 
that the two elected for the township at large (the plaintiffs) 
were such board. Thereupon the defendant appealed to the 
Superior Court. 

His Honor thereupon gave judgment for the defendant, 
without prejudice to the rights of the plaintiffs, and the 
plaintiffs appealed to this Court. 


Attorney-General, for the appellants. 
No counsel contra. 


Ropman, J. The County Commissioners of New Han- 
over, under the power given them by ch. 185, Acts 1868-'69, 
p. 478, see. 8, to decide in all cases of contested elections of 
township trustees, subject to an appeal to the Superior Court 
of the county, decided that MeQuigg and Conoley were duly 
elected justices of the peace for the township of Wilmington, 
and that they, with the Clerk elected, should constitute the 
Board of Trustees for said township, to the exclusion of the 
other Justices elected with them. From this decision Har- 
riss, who had also been elected a Justice, appealed to the 
_ Superior Court. The Judge there decided that Harriss was 
a Justice for the township, and as such was a member 
of the Township Board of Trustees, without prejudice (663) 
to the right of MeQuigg and Conoley also to act as 
trustees. From this decision MeQuigg and Conoley appealed 
to this, Court. 

The decision of the Judge can only be founded on the opin- 
ion that all of the six justices of the peace elected in Wil- 
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mington Township, together with the Clerk, constituted the 
Township Board of Trustees. We think his opinion was 
correct. Art. VII, sec. 5, of the Constitution provides that 
two justices of the peace and a clerk shall be biennially 
elected in each township, and shall constitute a board of 
trustees. But it further authorizes the General Assembly 
to provide for the election of a larger number of justices of 
the peace in cities and towns, and in those townships in 
which cities and towns are situated. The clear inference 
from this is, that where a city is part of a township, and 
when by virtue of any act of the Legislature a greater number 
of justices shall be elected for the township, all of them shall 
constitute the Township Board of Trustees. By the act 
above referred to (Acts 1868-’69, ch. 185, sec. 4) the Legisla- 
ture enact that in every township in which any city or town 
is situated the number of justices elected shall be two more 
than the number of wards in such city or town, ete. All the 
justices duly elected in and for the township of Wilmington 
by virtue of that act, constituted, with the Clerk, the Board 
of Trustees. The case omits to state into how many wards 


the city of Wilmington is divided, or whether it is divided 
into wards at all. We assume, however, that the number of 
justices was the number to which the township was entitled 
under the act. 

The decision of the Judge is affirmed. MHarriss will re- 
cover his costs in this Court. 

Per Curiam. Affirmed. 








(664) 
JAMES BOYLE v. THE CITY OF NEW BERN. 


Cities, etc.. are responsible to their officials for services rendered to 
them by the latter during the existence of the provisional govern- 


ment. 
(Cooke v. Cooke, 61 N. C., 583, approved). 


Assumpsit, tried before Thomas, J., at Spring Term, 


1870, of Craven. 
The plaintiff had served as policeman in New Bern from 
July, 1865, to March, 1866, under an appointment by per- 
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sons who, during that time, acted as Mayor and Commis- 
sioners of the city under an appointment by Governor Hol- 
den, whilst Provisional Governor. 

Under the instructions of his Honor there was a verdict 
and judgment for the plaintiff, and the defendant appealed. 


Manly & Haughton, for the appellant. 
Green, contra. 


Dicx, J. Upon the subjugation of North Carolina in 
1865, the functions of the State government, and of all mu- 
nicipal corporations which constituted a part of the State 
government, were suspended. In this condition of anarchy 
the President of the United States rightfully established a 
provisional government, invested with power to regulate the 
police of the State, to administer justice, ete. Cooke v. 
Cooke, 61 N. C., 583, and the authorities therein cited. By 
virtue of such power the Provisional Governor appointed 
and commissioned certain municipal officers in the city of 
New Bern, who employed the plaintiff as a policeman. The 
plaintiff performed the duties assigned him, and the city of 
New Bern received the benefit of his services, and is liable 
for his claim for compensation. 

In order that no difficulties might arise about questions 
like the present, the acts of municipal officers of 
towns and other officers and agents of the late pro- (665) 
visional government were declared valid by the Con- 
vention of 1865 and the Legislature of 1866. See Ordinance 
of 18 October, 1865; Acts 1866, ch. 36, sec. 1; Const., Art. 
IV, sec. 24. There is no error. 

Per CurraM. Judgment affirmed. 


Cited: Paul v. Carpenter, 70 N. C., 507. 
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. 


MARY FIKE v. J. M. GREEN, and R. N. and J. M. GREEN, exrs., etc. 


1. Where the testator (dying in 1863) was debtor as surety for a 
principal solvent until the emancipation, and his personal prop- 
erty consisted of seventeen slaves, bequeathed to the persons 
named as executors, which he had before placed in their posses- 
sion, and which remained there until they were emancipated: 
Held, that a creditor who did not present her claim, but who was 
unwilling to receive Confederate currency for it, could not charge 
the executors with laches in not selling such slaves for payment 
of debts, even in a case where they had not advertised for cred- 
itors to present their claims, as required by statute. 


2. Executors are not chargeable with land as assets. 


(Wadsworth v. Davis, 63 N. C., 251: Finger v. Finger, ante, 183; 
Kerns v. Wallace, Ib., 187, and Floyd v. Herring, Ib., 409, ap- 
proved ). 


Exceptions to a report, made in an action of debt against 
executors upon a bond given by their testator, tried before 
Tourgee, J., at Spring Term, 1870, of Cuaruam. 

The commissioner, to whom a reference had been made as 
to the state of the assets, reported that the testator, at the 
time of his death, in April, 1863, owned no personal estate of 
any consequence, excepting seventeen slaves bequeathed to 
his executors, and which had previously been placed in their 
hands; that he also owned land which he devised to his 
executors, the defendants R. N. and J. M. Green; that, be- 

sides the debt in suit, which he had contracted as 
(666) surety of J. M. Green, he owed only some small debts, 

which had been paid by the executors; that J. M. 
Green was solvent until after the emancipation of his slaves, 
and that subsequently to the death of the testator he had sold 
the land devised to him as above. 

It appeared that the will had been proved by the executors, 
but that neither of them had qualified as executor; that 
no advertisement had been made for creditors; that the 
slaves had been allowed to remain in the hands of the lega- 
tees until they were emancipated, and that the land had 
not been sold by the executors to pay debts. It also ap- 
peared that the executors did not know of the existence of 
the debt in question, and that the plaintiff said she would 
not take Confederate currency in payment of it. 
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The commissioner refused to charge the defendants with 
either the slaves or the land; and thereupon the plaintiff 
excepted as to each. 

His Honor overruled the exceptions, and the plaintiff ap- 
pealed. 


Headen and Phillips & Merrimon, for the appellant. 
Manning, contra. 


Dick, J. The first exception to the report of the referee 
is that he did not charge the executors with the value in 
1863 of seventeen negroes belonging to the estate of the 
testator. It appears in evidence that the testator died in 
April, 1863, leaving no personal property except the seven- 
teen negroes mentioned in the exception, and they had been 
put into the possession of his children some time before his 
death. There were a few small debts against the estate, and 
these were paid off by the executors. The testator was 
surety to the debt- of the plaintiff, and the principal, John 
M. Green, was amply solvent until his slaves were 
emancipated. The plaintiff would not present her (667) 
debt, as she would not receive Confederate money. 
Under such circumstances, the defendants acted prudently in 
not selling the negroes for Confederate money, which could 
not be used to advantage, and was rapidly depreciating in 
value. The subsequent emancipation of the negroes ought 
not to result in injury to the defendants. This exception 
was properly overruled by his Honor. Finger v. Finger, 
ante, 193; Kerns v. Wallace, Ib., 189. 

The ruling of his Honor as to the second exception was 
also correct. The real estate was not assets in the hands of 
the executors. Floyd v. Herring, ante, 409. Where a will 
directs real estate to be sold for the payment of debts, and 
an executor fails or refuses to execute such trust, hé may 
be compelled to do so by special proceedings properly insti- 
tuted. Wadsworth v. Davis, 63 N. C., 251. The law re- 
quires an executor or administrator, where there is a defi- 
ciency of personal assets, to obtain a license from Court to 
sell the real estate of the deceased, and the proceeds of sale, 
when received, become assets for the payment of debts. If 
the personal representative neglects this duty, its perform- 


ance may be enforced by a creditor. 
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As the land devised to John M. Green was sold within 
two years from the death of the testator, the alienation is 
void as to creditors (Rev. Code, ch. 46, sec. 61), and the ex- 
ecutors can be compelled to sell it for the payment of the 
debts of the deceased. 

We cannot see from the evidence reported that the execu- 
tors have been guilty of any laches which has prejudiced the 
rights of the plaintiff. There is no error. 

Perr Curiam. Judgment affirmed. 


Cited: Ramsay v. Hamner, post, 671; Womble v. George, 
post, 762; Vaughn v. Deloatch, 65 N. C., 378; Green v. 
Green, 69 N. C., 25; Hawkins v. Carpenter, 88 N. C., 406; 
Wilson v. Bynum, 92 N. C., 723. 








(668) 
THE STATE ex rel. MARTHA R. RAMSAY vy. O. S. HANNER and 
Cc. C. GOLDSTON, exrs. 


1. Where the testator had died in November, 1863, and his estate was 
afterwards rendered insolvent by the results of the war: Held, 


(1) That the executors were not chargeable with Confederate money, 
which, upon its refusal by the creditors of the estate, they had 
divided amongst the legatees, without taking refunding bonds; 


Nor with the value of the slaves which they had allowed the lega- 
tees to take or to retain; but they were chargeable with the 
value of the other personal property so taken or retained ; 


Nor with the Confederate money and bonds and North Carolina 
Treasury-notes remaining in the hands of the executors; 


(4) Nor with the value of personal property sold by them in Novem- 
ber, 1863, for Confederate money. 


2. Where land was sold under execution for a debt due to the testator, 
and bis executors purchased it, paying for it with the debt and 
taking title to themselves: Held, that it was optional with the 
creditors of the estate to charge them with the debt or with the 
land. , 


. An executor of a creditor is not required to administer upon the 
estate of a deceased debtor. 


. After the institution of a suit against them by a creditor (here, in 
February, 1868), executors have a right, under the Act of 1866- 
67, ch. 59, to pay other debts without a judgment against them. 

(Fike v. Green, ante, 665, approved). 
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Exceptions to a report upon assets, in an action (com- 
menced in February, 1868) against executors, tried before 
Tourgee, J., at Spring Term, 1870, of CuarHam. 

George W. Goldston, the testator, died in November, 1863, 
leaving a considerable estate, mostly in notes and other per- 
sonalty, which having been lost by the results of the war, it 
was found that the estate was insolvent. Previously to the 
termination of the war his executors had proceeded to wind 
up the estate, without apprehension on the score of its in- 
debtedness, allowing legatees to receive or retain their specific 
legacies of shares and other personal property. After the 
creditors of the estate refused to receive Confederate 
money for their claims, they paid a large amount of it (669) 
then on hand to the legatees. The relator was a ward 
of the testator, and this suit was brought for the money due 
to her as such. In the course of the suit a reference was 
had in regard to assets. The character of the report suffi- 
ciently appears from that of the exceptions filed by the re- 
lator. 

These exceptions were: 

1. Because the commissioner had allowed to the execu- 
tors certain sums of money paid by them ‘voluntarily since 
the institution of the present suit. 

2. Because he had charged them with $900, as a debt col- 
lected from one O. A. Palmer, whereas he ought to have 
charged them with the value of the land ($3,500), which had 
been sold under an execution for such debt, and which at the 
sale they had purchased with the same, taking title to them- 
selves. 

3. For that he had not charged them with $8,300 in Con- 
federate money, which they had paid to the legatees. 

4. For that he had not charged them with the value of 
the slaves and other personal property (horses, watches, a 
piano, ete.) which they had allowed the respective legatees 
thereof to take, or to retain. 

{ Abandoned. ] 
. Because he had not charged them with $600, due from 
“ estate of R. W. Palmer. 

The facts material to this exception were, that said Palmer 
died insolvent, and that no one had administered upén his “ 
estate. 
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7. Because the commissioner had not charged them with 
$2.80 in specie, $1,810 in Confederate money, $984 in North 
Carolina Treasury-notes, and $4,500 in Confederate bonds, 

now on hand. 
(670) 8. Because he had not charged them with the value 
of personal property sold by them in the latter part 
of 1863 for Confederate money, to the amount of $5,792.65. 

His Honor sustained exceptions 3 and 8, and overruled 

the others. Both parties appealed. 


Headen, for the plaintiff. 
Manning, contra. 


Reape, J. The plaintiff’s first exception is overruled. 
The Act of 1867, ch. 59, authorizes administrators and execu- 
tors to pay other debts after suit is brought, and without 
judgment. ‘ 

II. The second exception is allowed. The land, worth 
$3,500, was purchased by the executor with a debt of $900, 
due the estate of the testator, and a deed was taken to him- 
self. “If an estate or fund has been changed by breach of 
trust, the cestui que trust may at his option waive its resto- 
ration, and may attach and follow it in its altered form, 
e. g., if a trustee or executor purchase an estate with his trust 
money or assets, and the fact of his having done so be ad- 
mitted or distinctly proved, the parties interested in the 
money may claim the estate.” Adams Eq., 143. 

III. The third exception is overruled. The estate was a 
very large one, much more than sufficient to pay all the 
debts. Eight thousand three hundred dollars in Confederate 
Treasury-notes were in the executor’s hands, and the cred- 
itors would not receive them in payment of their claims. 
What was the executor to do? If he had kept the money 
it would have been worthless. He could not invest it with 


‘safety; he supposed that it would eventually belong to the 


legatees, and therefore, as the best thing he could do under 
the circumstances, he paid it over to them. The only seem- 
ing error in this is that he did not take refunding 
(671) bonds. A sufficient excuse for this neglect was that in 
1864 no one would have given a refunding bond for 
Confederate money, and no one could have supposed that he 
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had not retained an abundance to pay debts, and that it 
turned out otherwise by the accident of the result of the war. 

IV. The fourth exception is overruled so far as the value 
of the slaves is concerned, and allowed as to the value of the 
other personal property. The executor could not have sold 
slaves in 1864, except for Confederate money, and that 
would have been worthless. He did well to keep the slaves, 
and their emancipation was an accident, for which he is not 
responsible. Fike v. Green, ante, 665. But it is otherwise 
with regard to the other property. 

V. The fifth exception is abandoned. 

VI. The sixth exception is overruled. The executor was 
not obliged to administer on the insolvent estate of R. W. 
Palmer, and no one else would, 

VII. The seventh exception is overruled, except as to the 
small sum of specie. The other effects were worthless, with- 
‘out the fault of the executor. 

VIIL. The eighth exception is overruled, for the reasons 
stated in disposing of the other exceptions. There is 

Per Curiam. Error. 





(672) 
WILLIAM R. BROWN v. HENRY M. FOUST and another. 


A bond had been given in 1863 for the price of a slave, and partial 
payments had been made thereupon in Confederate money: Held, 
that in order to ascertain how much is now due thereupon in 
national currency, the jury should estimate the value of the 
slave when purchased, in gold, and deduct therefrom an amount 
which bears to that value the same proportion which the pay- 
ments do to the sum specified in the bond; adding to the remain- 
der the depreciation of United States Treasury-notes at the time 
of the verdict. 


(Garrett v. Smith, ante, 93, approved). 


Desr upon bond, tried before Tourgee, J., at Spring Term, 
1870, of Ranpouru. 

The bond had been executed 1 September, 1863, payable at 
six months, for $1,400, being the price of a negro girl then 
purchased by the obligors. Payments were endorsed there- - 
upon, of $800, paid 30 April, 1864, and of $400, paid 29 
October, 1864. 
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His Honor instructed the jury that they should scale the 
note according to the value of the property, and that the pay- 
ments should be scaled according to the money scale, and that 
they might allow the premium for gold, upon both the value of 
the property and the value of the money paid. 

Verdict, and judgment accordingly, for $1,192.53. The 
defendants appealed. 


Gorrell, for the appellants. 
Scott & Scott and Mendenhall, contra. 


Dick, J. The Confederate money was received by the 
obligee, and such payment discharged the bond pro tanto. 
The bond was given for a negro girl, and the value of the 
balance of the contract is regulated by the Acts of 1866, chs. 
38 and 39. The jury upon the proof should have estimated 

in gold the value of the negro girl at the time of the 
(673) contract, and deducted therefrom an amount which 
bore the same proportion to such value as the pay- 
ments did to the sum specified in the bond, and then added to 
such gold balance the depreciation of United States Treasury- 
notes at the time of the verdict. Garrett v. Smith, ante, 93. 

As for instance, if the amount of the bond had been fifteen 
hundred dollars, and the payments had been five hundred dol- 
lars, one-third of the bond would have been discharged, and 
one-third should have been deducted from the gold value of 
the property. 

The instructions of his Honor were erroneous, and there 


must be a 
Per Curiam. Venire de novo. 


Cited: Boyden v. Bank, 65 N. C., 17; Hall v. Craige, Id., 
53; Dunn v. Barnes, 73 N. C., 275; Duke v. Williams, 84 
N. C., 77. 
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JESSE RANKIN, guardian, etc., v. R. M. ALLISON and others. 


. A pleading which is amended in a material part after verification 
is to be regarded as unverified: Therefore, where such pleading 
was a complaint, an answer thereto need not be verified. 


. The parties spoken of in the acts defining venue are the parties to 
the record: Therefore, no objection can be made on account of 
venue by pleading and showing that the party on whose behalf 
a suit is brought, and the defendant therein, are citizens of 
another county than that in which suit was brought. 


. An answer setting forth that B is the real owner of the note sued 
upon, but that it was assigned to the plaintiff, is to be taken as 
meaning that the plaintiff is trustee of an express trust, and so 
is properly plaintiff (C. C. P., secs. 57 and 58). 


Civit action, tried before Mitchell, J., at Spring Term, 
1870, of CALDWELL. 

A summons issued in the name of Jesse Rankin, plaintiff, 
against R. M. Allison and others, defendants, returnable to 
the Superior Court of Caldwell County. The com- 
plaint alleged that the defendants, on 26 February, (674) 
1863, made a promissory note to Sarah C. McRorie, 
which she assigned to plaintiff, and that it is due and unpaid, 
ete. The complaint was verified by affidavit, but was after- 
wards amended by adding in the title, after the name of Jesse 
Rankin, the words, “guardian of John S. McRorie.” 

The answer alleges that at the time the action was brought 
the plaintiff was not the owner of the note, but that John S. 
McRorie, an infant, who resided in Iredell County, was the 
owner; also, that one of the defendants resides out of the 
State and the other in Iredell County. Judgment was given 
for the plaintiff, and the defendants appealed. 


W. P. Caldwell, for the appellants. 
Folk, contra, 


Ropman, J. (after stating the case as above). It was said 
for the plaintiff in this Court that the answer was properly 
disregarded, because it was not properly verified ; but, as the 
complaint was amended in a material part after it had been 
sworn to, it was in effect not sworn to; consequently the 
answer did not require to be verified by affidavit. 
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2. Every action must be brought to the Superior Court of 
the county where the plaintiff or defendant resides: C. C. P., 
secs. 68, 74; Acts 1868-69; and if both reside in the same 
county, it must, of course, be brought in that county. If an 
action be brought in the wrong county, it may, on the written 
application of the defendant, be transferred to the right one. 
C. C. P., see. 69. 

We might regard the answer in this case as such an applica- 
tion; but then it does not allege that Rankin, the plaintiff of 
record, resides in Iredell County, and consequently, as for 
such a purpose the Court can only look at the parties of ree- 

ord, it could not be allowed. We must, therefore, 
(675) consider whether, regarded as an answer in bar, it sets 

forth a sufficient defense. It admits the assignment to 
Rankin, but alleges that John S. McRorie, an infant, is the 
owner; it does not state how he became owner, or that he is 
the owner of the legal, or only of an equitable estate; we are 
obliged, therefore, to construe the allegation of ownership in 
John as consistent with the ownership admitted in Rankin, 
and the result is that Rankin took an assignment to himself as 


trustee for, or as guardian of, the infant. Taking that to be 
so, by sees. 28 and 57, C. C. P., Rankin, as the trustee of an 
express trust, must bring the suit. We do not see that the 
answer states any sufficient defense. The judgment below 
must be 

Per Curiam. Affirmed. 


Cited: Mebane v. Mebane, 66 N. C., 336; Alexander v. 
Wriston, 81 N. C., 193; Shaver v. Huntley, 107 N. C., 629; 
Brown v. Rhinehart, 112 N. C., 775. 
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HUGH JOHNSON vy. DANIEL McARTHUR 


1. Where a defendant in a case at law, pending at the adoption of the 
Cc. C. P., wishes, subsequently to such adoption, to place his de- 
fense upon some equitable principle, he must resort to an action 
in the nature of a bill in equity, and the relief to be had thereby, 
in analogy to former practice, must be against execution in the 
suit so pending, all other opposition to the plaintiff’s recovery 
being waived: 


2. Therefore, where the plaintiff, in a civil action, alleged that the 
defendant therein had previously brought actions of trespass and 
of ejectment against him, which were still pending, and that the 
title sought to be enforced by such defendant was based upon a 
deed that was fraudulent in equity, and prayed that such deed 
should be delivered up for cancellation, and also moved for and 
obtained an injunction against the further prosecution of the pre- 
vious suits: Held, that the order should be vacated and the action 
dismissed. 


(Williams v. Sadler, 57 N. C., 378, and McArthur v. Johnson, 61 N. C., 
317, cited and approved). 


Insunction, ordered by Russell, J., at Spring Term, 1870, 
of Ropeson. 

The prayer for judgment in the action, to which the 
order was incidental, was that a certain deed should (676) 
be surrendered for cancellation; the order on motion 
of the plaintiff was that two suits, one of trespass and one of 
ejectment, brought by the present defendant against the pres- 
ent plaintiff, and still pending, being suits based upon a title 
created by such deed, should be stayed. From this order the 
defendant appealed. 

The facts are stated in the opinion. 


Leitch, for the appellant. 
N. A. McLean, contra, 


Dick, J. The plaintiff alleges that he is seized and pos- 
sessed of the land in question, under a deed from John L. 
McArthur, founded upon a bona fide and valuable considera- 
tion. The defendant also claims title from John L. Me- 
Arthur, under a deed executed to Angus L. MeArthur, which 
is prior in date to the deed of: the plaintiff. Before the 
adoption of the Code of Civil Procedure the defendant com- 
menced an action of trespass, g. c. f., and also an action of 
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ejectment, to recover damages, and obtain possession of said 
land. The action of trespass has been before this Court, and 
the title of the defendant has been declared valid at law. 
McArthur v. Johnson, 61 N. C., 317. 

These actions are still pending, and as the plaintiff in this 
case has no legal defense, he now seeks by this civil action 
the equitable relief of having the deed of Angus L. McArthur 
cancelled for fraud in the consideration. If the said actions at 
law had been commenced after the adoption of the Code of 
Civil Procedure, the present plaintiff might have set up his 
equity as a counter-claim. C. C. P., sec. 101. Butt as those 
actions are to be governed by the laws existing at the time 
they were commenced, a civil action in the nature of a bill 

in equity is the only remedy which the plaintiff can 
(677) have, and it must be governed by the rules and prin- 

ciples formerly established and observed in courts of 
equity. A court of equity would not interfere by injunction 
to stay a trial at law where a party was attempting to assert 
his legal title, but would stay the execution, when an equitable 
element was involved, until the equities of the parties to the 
action at law were ascertained and adjusted. 

The plaintiff’s ground for equitable relief in this case is 
that he has the equitable title to the land, and cannot set up 
a legal defense to the actions of the defendant. He ought, 
therefore, to have submitted to a judgment in said actions 
before he invoked the equitable jurisdiction of the Court to 
furnish the adequate relief which could not be obtained in 
the actions at law. He cannot be allowed, according’ to the 
course of the Court, to take his chances in two actions respect- 
ing the same matter of controversy. These rules and prin- 
ciples of courts of equity are too well settled to need further 
discussion. Williams v. Sadler, 57 N. C., 378. 

The injunction must be vacated, and the action dismissed. 

Per Curiam. Ordered accordingly. 


Cited: Dempsey v. Rhodes, 93 N. C., 127. 
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(678) 
NEAL & JOHNSTON vy. WILLIAM LEA and others. 


The defense of set-off as heretofore administered in the State has, by 
the C. C. P., been merged in that of counter-claim, the effect of 
which, in one respect, is that a defendant is not allowed to offset 
the claim of a plaintiff as assignee of a note past due when 
assigned, by showing that the assignor was indebted to such 
defendant at the time of the assignment, unless such counter- 
claim had attached itself to the note before the assignment, ez. 
gr., by an agreement that it should be applied thereto, or other- 
wise. 


{Haywood v. McNair, 19 N. C., 2838; Wharton v. Hopkins, 33 N. C., 
505; McConnaughey v. Chambers, ante, 284, approved). 


Civit action, tried before Tourgee, J., at Spring Term, 
1870, of CaswELL. 

The cause of action was the non-payment of a note due 
13 September, 1868, by the defendants to one Williamson, 
and by the latter endorsed for value, 24 February, 1869, to 
the plaintiffs. The defendants set up as a counter-claim cer- 
tain notes given by Williamson to third persons in 1866 and 
1868, and endorsed for value by the payees to the defendant 
Lea, 9 and 22 February, 1869, and by Lea assigned to the de- 
fendants after they had received notice of the assignment of 
the note sued upon by Williamson to the plaintiffs. His 
Honor was of opinion that these notes constituted a valid 
counter-elaim. 

Verdict and judgment accordingly. The plaintiffs ap- 
pealed: 


Hill, for the appellants. 
Graham, contra. 


Pearson, C. J. By C. C. P., see. 101, the plea of set-off 
is merged in the defense of counter-claim. By paragraph 2 
the counter-claim, in an action on contract, embraces not only 
matter that under the old practice was pleaded as a 
set-off, but every other cause of action arising out of (679) 
contract, whether legal or equitable, between the plain- 
tiff and defendant; where there are more than one plaintiff or 
defendant it is further extended so that not only mutual debts 
between the plaintiffs and defendants, but every claim by the 
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defendants, or any one of them, against the plaintiffs, or any 
one of them, between whom a several judgment might be had 
in the action, is embraced. 

Our question is, Does this section of The Code further ex- 
tend the doctrine, so that in an action on a note assigned after 
maturity, besides a counter-claim against the plaintiffs or any 
one of them, the defendants or any one of them is entitled 
to set up a claim either legal or equitable, held at the com- 
mencement of the action against the assignor or assignors, 
where there have been two or more assignments? It seems 
clear that he is so entitled, where the claim of the defendant 
had‘attached itself to the note in the hands of the assignor: 
for instance, a payment made to him not entered on the note, 
or a claim which the assignor had agreed should be taken in 
satisfaction; for the note, being past due, is notice of all 
equities, and the assignee is not allowed to enable the assignor 
to commit a fraud, and, on that ground, is construed into a 
trustee for the defendant. But if the claim had not attached 
itself to the note, and there was no understanding that the one 
debt should be applied to the other, it was no fraud on the part 
of the assignor to dispose of the note, and it is difficult to see 
any principle on which the assignee can be treated as a trustee. 

As is said in McConnaughey v. Chambers, ante, 284: “In 
the absence of an agreement between the parties that the one 
debt should be applied to the discharge of the other, we can see 
no principle of law upon which the Court can make the appli- 

cation to the prejudice of third persons,” ete. ; “each 
(680) party had the control of his own debt, and neither had 

a lien, either in law or equity, which prevented the 
other from making an assignment for an honest purpose in 
the exercise of the right to prefer creditors.” 

In our case Lea, one of the defendants, a few days before 
the assignment bought a note upon the assignor. The assign- 
ment is made without notice of this fact on the part of the 
assignor, much less any understanding in regard to it. The 
assignment to the plaintiff was made in satisfaction of a debt, 
in the exercise of the right to prefer creditors, so there is noth- 
ing to affect the conscience of the assignor or of the assignee. 
Under the statute of set-off, the rule adopted by the courts in 
England allowed only mutual claims that had attached to the 
note while in the hands of the assignor to be set off against the 


57 











N.C] JUNE TERM, 1870. 

















assignee. Borough v. Moss, 10 B. & C., 558 (21 E. C.-L, 
128). In this State the doctrine was carried further, and in- 
eluded any demand, although collateral and unattached to the 
note, as a set-off. So the defendant had a right to set off a 
mutual demand against the plaintiff at the commencement of 
the action, and also a collateral demand against the assignor 
at the date of the assignment. Haywood v. McNair, 19 N. C., 
283. The Court admit this to be a departure from principle 
and also from the words of the statute, and the rule is adopted 
on the ground that such was considered by the profession to be 
the rule, and it had been acted upon in the Cireuit Courts. 
Such is assumed to be the rule in Wharton v. Hopkins, 33 
N. C., 505. An exception is made where the assignor had also 
an account against the defendant of equal amount, and it was 
not against conscience for him to dispose of the note. So 
before the change made by the Code of Civil Procedure, that 
was the rule. 

It remains to consider whether, after this change, the rule 

. is not restricted to claims against the plaintiff, including 

eqttities that had attached to the note at the time of the 
assignment. This is the result of a proper construc- (681) 
tion of The Code: “The counter-claim must be one 
existing in favor of a defendant against a plaintiff.” Here 
are positive words restricting the rule to claims between plain- 
tiff and defendant, and there is no ground upon which to ex- 
plain them away and let in a collateral claim against the 
assignor, without adding important words to this section. 

Again, by paragraph 2, all claims are let in “existing at 
the commencement of the action.” So this will not fit. It 
reaches over, for by the rule as before held, the set-off must be 
a claim against the assignor existing at the time of the assign- 
ment. If such collateral claims are let in, the rule must ex- 
tend by the words of this section to the time of commencing 
the action, and take in all notes on the assignor that the debtor 
may be able to buy up, as well as all notes against the assignee, 
provided they are bought before the commencement of the 
action, thus putting it in the power of the debtor to select such 
of the creditors of the assignor as he (the debtor) may choose 
to prefer, and taking from the creditor the right of preference. 
This must be so unless we add to the statute: “and any claim 
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against the assignor of a note past due, existing at the date of 
the assignment.” 

The New York Code is worded as ours in this particular ; 
the Court decided to exclude collateral demands against the 
assignor; but as it was divided, a statute was passed allowing 
all such collateral demands as a counter-claim. Whether our 
General Assembly will deem it wise to enact a like statute is 
not a matter for the courts. We must be governed by the Code 
of Civil Procedure until such a statute be passed. The neces- 
sity for a statute in New York tends to confirm our conclu- 
sion. 

We have considered the case as if Lea was the holder of 

the note. The assignment by him to his co-defendants 
(682) after the note sued on had been assigned to plaintiffs 
does not affect the question. There is error. 

Per Curiam. Venire de novo. 


Cited: Harris v. Burwell, 65 N. C., 585; Sloan v. Me- 
Dowell, 71 N. C., 358. 








JOSEPH A. NORWOOD vy. LEWIS THORP. 


1. By the effect of the statute which suspends the Code of Civil Pro- 
cedure, the proceedings of the latter as to docketing such judg- 
ments as are taken in the court where docketed, are suspended, 
and the 18th Rule of Practice laid down by the Supreme Court 
(63 N. C., 669) operates to make all judgments during any term 
relate to the first day of such term. 


Such relation takes effect even where the Judge fails to open Court 
upon the first day. 


3. The provision (C. C. P., sec. 396), that where the Judge fails to 
appear at any term until the fourth day thereof, inclusive, the 
Sheriff shall adjourn the Court until the next term, does not 
avoid the acts of any term where, upon the non-appearance of 
the Judge, the Sheriff did not in fact adjourn the Court, and the 
Judge afterwards (here, in the second week) actually appeared 
and held Court. 


ro 


(McAdoo v. Benbow, 63 N. C., 461, approved). 


Case submitting a question in difference, decided by Tour- 
gee, J., at Spring Term, 1870, of Person. 

The question was whether there were any priority between 
judgments taken as follows: The Fall Term of Person Court, 
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1869, began by law upon the sixth Monday after the first 
Monday of September, being 18 October; but the Judge did 
not attend until the seventh Monday, being the second week of 
the term, he having previously directed the Sheriff to adjourn 
the Court until that day. The plaintiff's judgments were 
taken at that term, and were certified as docketed on 

26 October. The defendant’s judgment had been ren- (683) 
dered at Fall Term, 1869, of Granville Court, and 

was docketed in Person on 18 October, 1869. Execution 
issued upon all such judgments, and an amount of money was 
raised thereupon that was insufficient to satisfy all. 

The plaintiff claimed that his judgments were to be taken 
as docketed upon 18 October, and moved that the record be 
amended so as to show this fact, and that thereupon the money 
which had been raised by the Sheriff upon the above judg- 
ments should be applied to all, pro rata. The defendant 
claimed that the judgment recovered by him was to be satis- 
fied in full before any part of the money should be applied to 
those in favor of the plaintiff. 

His Honor gave judgment in favor of the defendant, and 
the plaintiff appealed. 


Graham, for the appellant. 


Venable, contra. 


Pearson, C. J. His Honor fell into error because, as it 
would seem, he did not fully comprehend the extent and the 
importance of the change made in the Code of Civil Pro- 
cedure by the Statute of 16 March, 1869, entitled “An act sus- 
pending the Code of Civil Procedure in certain cases,” and 
particularly by the enactment, “‘writs of summons shall be re- 
turnable to the regular terms of the Superior Courts.” The 
effect of this enactment, according to the construction given to 
it by this Court, after much consideration, in McAdoo v. Ben- 
bow, 63 N. C., 461, is to repeal so much of The Code as con- 
fers jurisdiction on the Clerk “to give judgments,” and to re- 
store the old mode of procedure, by which all judg- 
ments are rendered in term-time—the Clerk acting (684) 
simply as the instrument of the Judge in making en- 
tries, according to the course of the Court. The Clerk is no 
longer a subordinate Judge, but is divested of all judicial fune- 
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tions in civil actions, and is simply a clerk, except in regard 
to matters pertaining to the functions of “a Judge of Courts 
of Probate,” which before had been exercised by the esiriy 
courts. So that all judgments are now entered in term-+time, 
as was heretofore the course of the Court, and are sibject to 
the principles and rules which had been adopted anu acted 
upon in furtherance of justice. 

According to The Code, by the operation of sees. :44, 252, 
253 and 254, the Clerk is directed to keep a judgmert docket, 
which is to set out, among other things, all final jvdgments, 
“with the dates and numbers thereof.” If The Code had been 
allowed to go into operation in this respect, so as to treat judg- 
ments as rendered in vacation by “the Court,” meaning the 
Clerk, it would have followed that every judgment would take 
priority according to its date and number on this j1dgment 
docket, and’ would have introduced entirely a new order of 
things. But The Code has been modified in this particular, 
and the effect of the statute referred to is to restore the old 
mode of procedure in respect to judgments rendered in term- 
time, leaving these sections to apply only to judgments ren- 
dered in some other county, and sent to the Clerk to be en- 
tered upon his judgment docket. Such docketed judgments 
take priority according to dates and numbers, in order t) give 
effect to this new feature introduced by the Code of Civii Pro- 
cedure, which is not affected by the statute referred to, and 
leaving likewise the new mode of bringing up appeals io be 
governed by The Code. 

As all judgments are rendered in term-time according 0 
this mode of procedure, it follows that this Court had power 

to make Rule 18, “Rules of Practice,” 63 N. C., 669: 
(685) “All judgments shall be docketed during the term, and 

shall be held and deemed to be docketed on the firs’ 
day of the term.” This was nothing new, but simply an 
affirmance of an ancient principle of the common law, adopted 
in furtherance of justice, to give fair play, to prevent an inde- 
cent rush to get a judgment docketed first, and to cut off all 
chance for favoritism on the part of the Clerk. The same prin- 
ciple applies to legislative proceedings, and has been applied 
very beneficially to deeds, by holding every deed to be regis- 
tered as soon as it is delivered to the Register of Deeds. 
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2. It was insisted on the argument that, as his Honor did 
not in fact open Court until Monday of the second week of 
the term, allowing the doctrine of relation, judgments ren- 
dered during the second week can only be considered as dock- 
eted on the first day of that week. 

We do not accede to this proposition. The Constitution 
fixes a term two weeks, and ordains what shall be the first 
day of the term; and according to the doctrine of relation 
every judgment is deemed to be entered on that day, with 
the limitation established by Whitaker v. Wesley, 74 E. C. 
L., 48. This conforms to the precedents: “Be it remem- 
bered that at a Superior Court begun and held at the court- 
house, ete., on the sixth Monday after the first Monday in 
September,” ete.; as if everything, in contemplation of law, 
was done on the first day of the term. The idea of dividing 
terms so as to have some records to set out the sixth Mon- 
day and others the seventh Monday, is a novel one, and 
would tend to infinite confusion. This is so clear that we 
hold it to have been the duty of the Judge in the Court 
below, ex mero motu, to have directed the Clerk to correct 
his entries so as to make the record of that term conform to 
the precedents, without regard to the fact that he did not in 
person open Court until the second week of the term. 

3. It was also insisted on the argument that the (686) 
judgments of the plaintiff are void, on the ground 
that his Honor not being in attendance until after the fourth 
day of the first week, the term expired, and it was not in the 
power of the Judge to hold Court on the second week, any 
more than he could have held Court on the third or fourth 
week thereafter. 

This position, if true, leads to very important results; for 
it would follow that everything done on the second week is 
a nullity—all the judgments in civil actions void, false im- 
prisonment for what was done on the State docket, and 
judicial murder if any one was hung. This is a new ques- 
tion. Fortunately, the Judges heretofore have felt it to be a 
sacred duty to be prompt in their attendance. It would seem 
that his Honor is still under the influence of certain precon- 
ceived notions as to the true construction of the Code of Civil 
Procedure, and has not fully given his adhesion to the opinion 
of this Court in McAdoo v. Benbow, but still thinks that as 
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the Court is to be always open (for certain purposes), he is 
in the proper discharge of his duty if he attends at any day 
during the term, provided always that he gets to Court in 
time to dispose of the business on the docket. It is our duty 
to correct this idea, and to eall his attention to C. C. P., 
sec. 396. 

The important question which we are discussing—for it 
involves the validity of every judgment rendered at Fall 
Term, 1869—depends upon the construction of this section 
of The Code: “If the Judge of a Superior Court shall not be 
present to hold any term of a court at the time fixed therefor, 
it shall be the duty of the Sheriff to adjourn the Court 
from day to day until the fourth day of the term, inclusive, 
unless he shall be sooner informed that the Judge, from any 
cause, cannot hold the term. If by sunset on the fourth day 
the Judge shall not appear to hold the term, or if the Sheriff 

shall be sooner advised that the Judge cannot hold the 
(687) term, it shall then be the duty of the Sheriff to ad- 

journ the Court until the next term.” Taking this 
section literally, it would seem that the term expired at sun- 
set of the fourth day; and that the Judge was then functus 
officio in regard to that term, and was not authorized to open 
Court on the following Monday. 

In the construction of statutes, particularly such as are 
remedial and intended for the furtherance of justice, it is the 
duty of the courts to adopt a liberal view, in order to effect 
that object, and not to stick to the letter, if by so doing the 
main purpose will be defeated. 

One great object of government is to afford to the citizens 
a speedy administration of justice. The particular object of 
the section under consideration is not to compel the citizens, 
as suitors, jurors and witnesses, to be from home longer than 
is necessary, or after it has been ascertained with reason- 
able certainty that to require them to remain longer will be 
of no use. This is a secondary object, and is not to be ear- 
ried into effect at the expense of the primary one. If this 
was not the view of the makers of the law, why did not 
the act provide that the term should absolutely expire at 
sunset of the fourth day, by act of law? Such, however, is 
not the provision; but it is made the duty of the Sheriff to 
adjourn the Court until the next term; so it is to be done 
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by the act of the Sheriff, and not by act of law. If the Sheriff 
had adjourned the Court until the next term, Fall Term, 
1869, would have been at an end, and all of the “actings 
and doings” of his Honor on the second week mere nullities. 
But the Sheriff did not choose to adjourn the Court until the 
next term, and in excuse for this omission relies upon the 
information received from the Judge, that he would appear 
on the next Monday. 

So the term was not put an end to either by the act of law 
or by the act of the Sheriff. This may be an instance 
of letting the.matter depend on the act of the Sheriff, (688) 
for, as it turned out, the primary object was effected, 
although no doubt the secondary object was in some measure 
disappointed ; and many of the good citizens had to complain 
of being put to much inconvenience, and perhaps loss, by 
having to stay at Court during the first week, and then being 
required to come back in order to wait upon the motions of 
the Judge. 

There is error; the fund will be divided pro rata. 

Per Curiam. Error. 


Cited: Johnston v. Sedberry, 65 N. C., 4; Bates v. Bank, 
Id., 82; Harrell v. Peebles, 79 N. C., 33; McNeill v. Me- 
Duffie, 119 N. C., 3387; Davison v. Land Co., 120 N. C., 


259. 





SARAH D. SUMNER v. CHARLES R. MILLER. 


1. Proceedings to obtain damages for injuries to land caused by the 
erection of mills are special proceedings, and the summons therein 
should be returned before the Clerk. 


to 


. Statutes which change modes of procedure govern suits pending 
at tne time of their enactment. 


3. The jury required to try issues joined in proceedings for damages 
caused by mills, have no right to assess such damages; these are 
assessed by commissioners, to be appointed by the Judge, in case 
the jury find the issues in favor of the plaintiff. 


(Tate v. Powe, ante, 644, approved). 


SPECIAL PROCEEDINGS to obtain damages caused by the 
erection of a mill, tried before Cloud, J., at Spring Term, 
1870, of Rowan. 
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The summons was issued 3 April, 1869, and was made re- 
turnable to: term. The defendant having taken issue upon 
the allegations of the complaint, they were submitted to a 

jury, who found a verdict for the plaintiff, assess- 
(689) ing his damages, etc. The defendant appealed. 


K. Craige, for the appellant. 
Boyden & Bailey and Blackmer & McCorkle, contra. 


Dick, J. The remedy of a person injured by the erection 
of a mill is regulated by statute. Acts 1868-69, chs. 93 
and 158. These special proceedings were commenced im- 
properly, as the summons was returned to a regular term 
of the Superior Court, and they might have been dismissed 
upon demurrer. Tate v. Powe, ante, 644. This irregu- 
larity was waived by the plaintiff putting in an answer and 
going to trial upon the merits. In a case like the present 
the summons ought to be returned to the Clerk of the Supe- 
rior Court, and when the issues are joined the case ought 
to be sent to the Judge. If there are no issues of fact re- 
quiring the intervention of a jury, the Judge may deter- 
mine that the plaintiff is entitled to relief, and order com- 
missioners to inquire and ascertain the damages, ete. 

Where a jury is needed, the case must be transferred to 
the trial docket, when they pass upon the issues of fact 
raised by the pleadings, and if they find that the plaintiff is 
entitled to relief, three commissioners are ordered by the 
Judge to inquire and assess the damages sustained. This or- 
der is in the nature of a writ of inquiry, and the mode of 
procedure is regulated by the statute referred to. 

Although these proceedings were commenced before the 
Act of 1868-’69, ch. 158, they are governed by its provisions, 
as ch. 71 of the Revised Code was repealed. Acts 1868-69, 
ch. 33. The statute changed the mode of procedure, but did 
not deprive the parties of any vested right. 

The verdict of the jury was irregular, and mist be set 

aside as to the damages assessed, for that is a ques- 

(690) tion to be determined by commissioners. 
The complaint alleges that the plaintiff is the owner 
of the damaged freehold; that the defendant erected the 


dam, ete.; and the jury have found the allegation to be true. 
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The defendant positively denied the truth of such allegations 
in an answer upon oath. The answer was probably filed in 
the hurry of business, but such inconsistent swearing does not 
look well in the proceedings of a court. 

As the judgment appealed from is partly confirmed, the 
appellant is not entitled to costs in this Court. Let this be 
certified, that proceedings may be had as above indicated. 

Per Curiam. Ordered accordingly. 


Cited: Clodfelter v. Bost, 70 N. C., 735. 





JOHN D. SHAW vy. JAMES and JOHN B. VINCENT, 


In a case where the defendants had agreed with the plaintiff, in con- 
sideration of $1,200, to be paid in three annual instalments, end- 
ing with 1 June, 1869, to convey to him certain islands in a river, 
and the plaintiff, after paying $200 (February, 1867), notified the 
defendants that in consequence of their inability to make title 
he abandoned the contract and demanded the $200; and there- 
upon (16 November, 1867) brought assumpsit against them, de- 
eclaring (1) for money had and received, and (2) on a special 
contract to convey land—it being admitted that up to the time 
of bringing the suit the defendants had no title to five of the 
islands, and only one-ninth undivided interest in several others: 
Held, that 


(1 


—_ 


As the plaintiff had not complied with his part of the agreement, 
he could not maintain the second count; 


(2) The defendants were to be allowed to complete their title at any 
time before 1 January, 1869, or (if compellable, to do so earlier), 
at all events, before the tender of all the purchase money by the 
plaintiff ; 


(3) Evidence offered by the defendants that the plaintiff, at the time 
of making the agreement, knew of the want of title by them, 
was competent; 


(4 


— 


In such a case, in order to enable a plaintim in a court of law 
to abandon the contract and recover back his payments there- 
upon, the failure of title must be complete; the doctrine of com- 
pliance merely insignificant or immaterial being one confined to 
courts of equity, which, as this case was pending at the adoption 
_ of the Constitution of 1868, cannot be enforced here. 


(691) 


AssuMPsIT, commenced 16 November, 1867, tried 
before Watts, J., at Spring Term, 1870, of NorrnamprTon. 
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The plaintiff declared: 1. For money had and received. 
2. On a special contract to convey certain land to plaintiff, 
and a refusal to do so. 

The case states on 4 October, 1866, the defendants agreed 
in writing, in consideration of $1,200, to sell to plaintiff 
all the islands in Roanoke River between certain points; 
“title to be retained until the purchase money is paid; pay- 
ments, one-third 1 January, 1867, one-third 1 January, 
1868, one-third 1 January, 1869.” On 1 February, 1867, 
plaintiff paid defendants $200. Afterwards he notified de- 
fendants that in consequence of their inability to make title, 
he (the plaintiff) abandoned the contract, and demanded 
repayment of the $200. This the defendants refused. There 
are five islands, viz., Jones, Ivey, Hickory, Holly and Col- 
lard, lying between the points named in the contract, to which 
it was admitted that defendants at the date of the contract 
had no title, and that they had not acquired any up to suit 
brought ; but this want of title, it was alleged by the defend- 
ants, was known to the plaintiff. There are several other 
islands between the points named, of which the defendants 
claimed to have owned at the date of the contract an undi- 
vided ninth, as tenants in common with other persons. The 

plaintiff objected to the evidence tending to prove his 
(692) knowledge of the defect of title in the defendants, but 
it was admitted. 

The Judge told the jury that if the plaintiff knew at the 
time of making the contract that defendants had no title to 
the islands, he was not entitled to recover anything, but if 
he did not, he was entitled to recover $200. The jury found ~ 
for the plaintiff, and assessed his damages at $100. There 
was an allegation of misconduct by the jury, which it is un- 
necessary to consider. 

The plaintiff appealed. 


R. B. Peebles, for the appellant. 
Ransom, contra. 


Ropman, J. (after stating the case as above). This is 
an action of assumpsit brought on 16 November, 1867. As 
this action was brought.before The Code, it must be dealt 
with under the former practice. 
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The plaintiff cannot recover on his second count, because 
by the terms of the contract the title was not to be made 
until payment of the purchase money, which is not averred. 
Moreover, the plaintiff has credit for a part of the price until 
1 January, 1869, and the defendants might contend 
that they were entitled to that time to complete their (693) 
title in, and that it was not in the power of the plain- 
tiff by a premature tender to deprive them of the benefit of 
the time. As this point does not arise under the actual facts, 
it is unnecessary to decide it. 

The plaintiff rests his case principally on the first connt, 
which is founded on the idea that as soon as he discovered 
that the defendants were unable to make him a title, he had 
a right to rescind the contract and recover the money he had 
paid under a mistake. 

If a vendor, at the expiration of the time given by the 
contract within which to make title, is unable to make title 
to any part of the land, so that there is a total failure of 
consideration, the vendee may rescind the contract and re- 
cover the whole or any part of the purchase money which 
he may have paid under a mistake as to the vendor’s ability, 
in an action for money had and received. 2 Pars. Cont., 
678; Hilliard Vend., p. 319, sec. 20. 

So if a vendor contracts to sell an estate which he then 
has, and ineapacitates himself, or is disabled from doing so, 
the vendee may treat the contract as rescinded. Hilliard, p. 
259, see. 4. . 

But where by the contract a certain time is given to the 
vendor within which to make a title, it is a matter of no im- 
portance whether he has his title at the date of the contract 
or at any time prior to that agreed on for its performance. 
More especially is this true where the vendee knows of the 
vendor’s want of title at the date of contract. Jb., p. 252, 
sec. 6. In that point of view evidence of the plaintiff's 
knowledge of defendant’s want of title at the date of the con- 
tract was admissible. 

Where time is expressly stipulated for, it is of the essence 
of the contract. It is true that in this case there 
was no express stipulation that the money should not (694) 
be paid, at the choice of the vendee, before the expira- 
tion of the credit; and possibly he might, by a tender before 
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that time, have enabled himself to require of the vendor to 
make him a title prematurely, or else to rescind the contract ; 
but, as was said before, we are not called on to consider that 
state of facts, for the vendee has made no title, and certainly, 
in the absence of one, the vendor will be allowed the full 
time stipulated for. This is a fatal objection to the claim 
of the plaintiff to rescind the contract and recover what he 
has paid. 

There is also another objection. In Franklin v. Miller, 
4A. & E., 599 (31 E. C. L.), Lattledale, J., said: “It is a 
clearly recognized principle that if there is only a partial 
failure of performance by one party to a contract for which 
there may be a compensation in damages, the contract is not 
put an end to.” In this case the defendants did own an un- 
divided part of the lands contracted to be sold; and the in- 
ability to perform is only partial. The doctrine of a court of 
equity is, that where the vendor can convey only an insignifi- 
cant and immaterial part of what is bargained for, it will not 
compel a vendee to take that, even at a corresponding reduc- 
tion of the price; but if he can substantially perform his 
contract, and the part as to which he cannot perform is of 
such a character as to admit of compensation being made to 
the vendee for the failure, there the Court will enforce the 
specific performance of the contract so modified. But this 
is an equity, which cannot be applied in a court of law. A 
jury is incompetent to deal with the perplexed and difficult 
questions which such cases present, and so is a court of law 
to give such judgments as would preserve the rights of all the 

parties. 
(695) | We think there was error in the instructions of the 
Judge. The defendants will recover costs in this 
Court. 


Per Curiam. -Venire de novo. 
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CORINNE 8S. ROBERTS vy. FREDERIC L. ROBERTS, exr., ete. 


In a case where a Masonic insurance company provided by a by-law 
that the. proceeds of policies therein should be paid “to the 
widow, * * * for the benefit of herself and the dependent 
children of the deceased,” with a permission to the party insured 
to appoint an executor to disburse such proceeds, and a prohibi- 
tion against any disposal, “by will or otherwise, so as to deprive 
his widow or his dependent children of its benefits,” and the 
widow owned $2,000 worth of other property: Held, that a be- 
quest by one insured of a policy of $4,012, giving to his widow 
$1,000 and the remainder to an only child (there being no other 
property owned by him), was not an unreasonable exercise of the 
discretion vested in him as above. 


Civit action, tried before Pool, J., at Spring Term, 1870, 
of CHowan. 

The plaintiff demanded one-half of a policy of $4,012 upon 
the life of her husband, W. C. Roberts, deceased, which was 
the only estate left by the deceased, and had been received by 
the defendant as his executor, and was held by him subject to 
the disposal made thereof in the will. The policy had been 
issued by the Georgia Masonic Mutual Life Insurance Com- 
pany. By the will the proceeds thereof were distributed : One 
thousand dollars to the plaintiff, “who is otherwise provided 
for,” and the remainder to the only child of the deceased. 

The question between the parties was as to the testator’s 
right to prevent the plaintiff from receiving one-half 
of such proceeds, under the provisions of the by-laws (696) 
of the company. Those provisions were: 

“Sec. 3. The sum due upon the policy of a deceased 
member of this company shall be paid to his widow (if living 
with deceased, and recognized by him as his wife, at the time 
of his death) for the use of herself and the dependent children 
of the deceased, free from the claim of his administrator or 
creditors; if no widow, then to the children; and if no 
children, to other next of kin, share and share alike. As the 
benefits of insurance in this company are intended mainly 
for the families of its members, to keep them from want and 
to prevent them from becoming a burden to the Brotherhood 
in their immediate vicinity, in no ease shall a member dispose 
of his policy, by will or otherwise, so as to deprive his widow 
(if living with him, ete.) or his dependent children of its 
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benefits: Provided, that any member may, by will duly exe- 
cuted, authorize and appoint some friend in whom he has con- 
fidence to act as his executor of the fund due upon his policy 
at his death, and disburse the same, as the trustee of the widow 
and children of deceased, and for their benefit. If there be 
no widow,” ete., ete. 

It was admitted that the only estate of the petitioner, be- 
sides her interest in the proceeds of the policy, was some 
$2,000 worth of land. 

His Honor gave judgment as demanded by the plaintiff, 
and the defendant appealed. 


No counsel for the appellant. 
Phillips & Merrimon, contra, 


Reape, J. Art. VII, sec. 3, of the by-laws of the Georgia 
Masonic Mutual Life Insurance Company provides that “the 
sum due upon the policy of a deceased member of the 
(697) company shall be paid to the widow, * * * for the 
use of herself and the dependent children of the de- 
ceased.” It declares the intention to be to keep from want the 
families of its members and to keep them from becoming a 
burden to the Brotherhood ; and it provides that, “in no case 
shall a member dispose of his policy by will or otherwise, so as 
to deprive his widow or his dependent children of its bene- 
fits.”” 

The testator, after providing for his funeral expenses, gives 
$1,000 to his wife, and the remainder, about $3,000, to his 
infant son, for his education, ete. The widow dissents from 
the will, and claims, as the proper construction of the policy, 
that the sum due upon it must be equally divided between her- 
self and the child, share and share alike; and that the testator 
had no power otherwise to dispose of it. 

We do not think that is the proper construction of the 
policy. Where the member leaves a wife and dependent 
children, the money must go to their support, according to 
their necessities, so as to keep them from being a burden to 
the Brotherhood; and as one may be more dependent than 
another, there must be a reasonable discretion in the member 
to make such discriminations as will effect the main purpose 
of the policy; and the division need not be made share and 
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share alike. This construction is strengthened by the fact that 
when the member leaves no widow, and his family is broken 
up, then the money is directed to be divided out among his 
children or other relations, “share and share alike”; but 
there is no such direction if there is a widow. 

We do not see any unreasonable exercise of this discretion 
on the part of the testator. The widow was otherwise pro- 
vided for, to an amount’ which, if added to the $1,000 given 
in the will, would make her more than equal with the child; 
and the child has to be educated. The widow having already 
received the $1,000 left in the will, she is not entitled to any 
more. 

There was error in giving her a judgment. The 
judgment must be reversed, and judgment entered (698) 
here for' the defendant for costs. 

Per Curtam. Judgment reversed. 








THE STATE ex rel. ANNA M. WHITE v. THOMAS H. ROBINSON, 
admr., ete. 


1. A guardian of an infant (some fifteen years of age) obtained judg- 
ment in her favor in July, 1861, against parties who were, and 
remained until the surrender, amply solvent. By his direction 
no execution was issued upon such judgment during the war, and 
until his death in March, 1866; the administrator of the guardian 
commenced an action upon the judgment in October, 1866, and 
before he obtained judgment therein the defendants sold out 
their property, removed from the State, and were found to be 
insolvent: Held, that neither the guardian nor his administrator 
were chargeable with negligence in managing the debt due to the 
ward. 


2. Guardians are not responsible for losses to their wards, attribu- 
table to their not having resorted to new and extraordinary rem- 
edies, the force and effect of which are doubtful. 


(Parker v. Shannonhouse, 61 N. C., 209; Bunting v. Wright, Tb., 295; 
Cummings v. Mebane, 68 N. C., 315; Shipp v. Hettrick, Ib., 329, 
and Carr v. Fearington, Ib., 560, approved). 


. 


Exceptions to a report, tried before Logan, J., at Spring 
Term, 1870, of Canarrvs. The facts are stated in the opin- 
ion. 
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The commissioners had reported, charging the defendant 
with the loss, and the Judge overruled his exception to the 
report. The defendant appealed. 


(699) Wilson, for the appellant. 
Dowd, contra, 


Dicx, J. The rules of law laid down in the cases of Cum- 
mings v. Mebane, 63 N. C., 315, and Shipp v. Hettrick, Ib., 
329, govern this case. In the administration of justice this 
Court feels constrained to take judicial notice of the anoma- 
lous condition of things which existed during the late war and 
the transition period which preceded the adoption of our 
present State government. 

In 1861 the rightful government of this State was sub- 
verted by a government of paramount force. In the constant 
changes of revolution the well-established laws of trade, com- 
merce and finance were so-much deranged that prudence, ex- 
perience and wisdom furnished no certain guide in business 
transactions, and afforded no safeguards against unfortunate 
investments. An intolerant public opinion, and the fear of 
military authority, often controlled the action of the most 
cautious and prudent men. Stay-laws prevented the enforce- 
ment of contracts in the courts, and a wild spirit of specula- 
tion and the rapid depreciation of the currency unsettled the 
value of property. No one could tell what a day or an hour 
might bring forth. 

For some time after the termination of hostilities there 
was no regular system of courts with certain and well-defined 
jurisdictions. The failure of the banks, the repudiation of 
State securities, and the emancipation of the slave property 
of the country produced wide-spread individual insolvency. 
The various policies of reconstruction which were proposed 
for the settlement of existing disorders were undergoing con- 
stant change, and the civil functions of the State were sub- 
ordinated to military power. It would be unjust and even 
oppressive to-apply to the business transactions of such a 

period the same strict accountability for prudence and 

(700) diligence which are proper in times of peace and pros- 

perity and well-established civil government. The 

suspension of the statute of limitations and the enactment of 
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various remedial statutes clearly indicate the opinion of the 
Legislature upon this important and difficult subject. 

In the case before us there was no intimation of a want of 
good faith on the part of the intestate of the defendant, and 
so far as he is concerned the only question for us to determine 
is whether he managed the trust funds in his hands with due 
care and reasonable diligence. In July, 1861, he obtained a 
judgment for the funds of his wards against several parties 
who were amply solvent and remained so during the war. He 
directed the Clerk not to issue an execution to collect the 
money, but received in part payment several amounts, as he 
had an opportunity of handing over the money to the parties 
entitled. He did not collect the amount due the present plain- 
tiff, as she was a minor (coming of age in 1867), and he 
would have to reinvest the money, and might not have been 
able to have the fund as well secured again. If an execution 
had been issued in July, 1861, the Stay-law of 11 September, 
1861, would have retarded its progress, and it would have 
been satisfied in a depreciated currency, which could not have 
been safely invested. The defendants in the judgment re- 
mained amply solvent, even after the emancipation of their 
slaves, and as there were no courts in 1865, the intestate had 
not the opportunity of reviving the judgment and collecting 
the debts before his death, which occurred in March, 1866. 
We think the intestate acted wisely in not collecting the guar- 
dian bonds in Confederate money, and we can see no laches on 
his part which ought to subject his estate to the payment of 
the claim of the plaintiff. 

The defendant qualified as administrator in the Spring of 
1866, and the fund which his intestate held as trustee de- 
volved upon him. He was by law clothed with the 
same character of trustee of the fund, and he succeeded (701) 
to the same obligations. He was bound to perform the 
‘trust in good faith and with reasonable diligence until he was 
relieved from the fund by delivering it to some person who 
was entitled in law to receive it. Trevithick v. Austin, 4 
Mason, 16. If the defendant, as administrator, had failed to 
do his duty, the estate of the intestate would, in the first place, 
have been liable for the loss of the trust fund, but the next 
of kin could have recovered the amount from the adminis- 
trator for his neglect of duty. 
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It appears that the defendant sued out a writ to renew said 
judgment, returnable to the first term of the Superior Court 
after his qualification as administrator. The jurisdiction 
of the county courts in such cases had been taken away by the 
Act of 1866, ch. 16. The defendant adopted the only remedy 
he had at law for reviving and enforcing the said judgment, as 
the Ordinance of June, 1866, suspended the remedy by scire 
facias. Parleer v. Shannonhouse, 61 N. C., 109. The fail- 
ure of the defendant to demand bail upon the service of his 
writ did not prejudice the rights of the plaintiff, as the Act of 
1866-67, ch. 63, see. 1, abolishing imprisonment for ae 
would have released the bail. Bunting v. Wright, 61-N. C., 
295. The same result might have followed: if an taal at- 
tachment had been sued out, as the parties could have given 
bail upon this process. 

It was further insisted that the defendant might have se- 
cured the fund belonging to the plaintiff by filing a bill in 
equity against two of the parties to the judgment who are 
insolvent, and who left the State in November or December, 
1866, after disposing of a considerable amount of real and 
other estate, under the provisions of the Ordinance of 23 
June, 1866, sec. 18. This was a new and unusual remedy, 

and the ordinance, in all probability, was not pub- 
(702) lished for several months after the adjournment of the 
convention, and the force and effect of such proceed- 
ings in equity, as a lien upon land, was not determined until 
the decision of the case of Carr v. Fearington, 63 N. C., 560. 

The defendant promptly and diligently pursued his remedy 
according to the ordinary course of the courts, and considering 
the circumstances of the times we think it would be a harsh 
administration of the law to subject him to loss for not resort- 
ing to a new and extraordinary remedy, which, at the time, 
could not have been generally known and adopted. 

There was error in the ruling of his Honor. The defend- 
ant’s exceptions are sustained, and the report must be re- 
formed. 

Per Curtam. Error. 


Cited: Sunset v. McCombs, 65 N. C., 188; Whitford, 
v. Foy, Id., 267, 272; Jennings v. Copeland 90 N, C., 579. 
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THE STATE ex rel. J. B. CHARLETON y. ROBERT SLOAN, admr. 


1. An administrator is not responsible for the sufficiency of a bail 
bond taken by a sheriff in a case wherein he is plaintiff, even 
although he expressly accepted such bond. 


2. Where the bail taken was a non-resident, and after judgment 
against the principal had been rendered, and writs of ca. sa. 
issued and returned not to be found, writs of scire facias were 
issued against the bail, and, after two nihils, judgihent was ren- 
dered against the latter: Held, that the administrator was not 
bound to collect such judgment in another State. 


3. Inasmuch as there was no personal service of the writs of scire 
facias in the action against the bail, the judgment therein could 
not have been enforced in another State. 


(Irby v. Wilson, 21 N. C., 568; Governor v. Williams, 25 N. C., 152, 
approved ). 


Dexsr upon an administration bond, commenced in 1858, 
and tried upon exceptions to a report, before Bailey, 

J., at Fall Term, 1863, of MeckLensure. (703) 

It appeared from the report that the defendant ad- 
ministered on the estate of Drury Clanton in 1834, and there- 
upon took into his possession two notes on Robert Hamilton 
for about $984. Robert Hamilton had no permanent home, 
but resided sometimes in this State and sometimes in the 
State of Georgia, and never owned any property which could 
be reached by execution. 

In 1838 he came to this State in company with his brother 
William Hamilton, also a non-resident, who had a drove of 
horses for sale. The defendant sued out a writ on the notes, 
and Robert Hamilton was arrested, and the Sheriff, with the 
assent of the defendant in this case, accepted William Hamil- 
ton as bail. A judgment was obtained on the notes, and a 
ca, sa. was issued against Robert Hamilton, which could not 
be executed, as he had left the State. Writs of scire facias 
were issued against the bail, and after the return of two nihils, 
judgment was rendered on the bail bond. Successive execu- 
tions were issued upon this judgment for a year, and were also 
returned unsatisfied. 

The referees, upon these facts, reported that the defendant 
was chargeable with the debt due from Robert Hamilton. 
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The defendant excepted thereto, and after argument the ex- 
ception was sustained by his Honor. The plaintiff appealed. 


Boyden & Bailey, for the appellant. 
Wilson, contra. 


Dick, J. (after stating the case as above). The plaintiff 
in this case insists that the defendant as administrator was 
guilty of negligence in two respects: 

1. In accepting William Hamilton as bail. 

2. In not attempting to enforce the judgment 
(704) against the bail at the place of his residence in another 
State. 

Robert Hamilton was always insolvent, and the adminis- 
trator was not bound to make any effort to collect the debt. 
He, however, brought suit, and diligently used all legal 
means to enforce payment. It was the duty of the Sheriff to 
judge of the security to the bail bond, and the acceptance of 
the bond by the defendant did not make him accountable for 
its sufficiency. Robert Hamilton probably could not have 
given any other bail, and if the bond tendered had not been 
accepted he might have been imprisoned at the personal ex- 
pense of the administrator, as there were no assets; and even 
if there had been assets, the administrator would not have 
been justified in holding an insolvent debtor at the expense 
of the estate of the intestate. 

The administrator could not have enforced the judgment 
against William Hamilton in another State, as it was ob- 
tained without any personal service of process. The courts do 
not regard as judgments such proceedings abroad as are not 
based upon a personal service of process. Such proceedings, 
when founded upon process in rem, have their full effect in 
warranting a satisfaction of the claim involved out of the 
property attached. Irby v. Wilson, 21 N. C., 568; Cooley 
Const. Lim., 404. 

It is further insisted that the defendant ought to have 
brought suit on said bail bond in the State where the bail re- 
sided. It does not appear in evidence that the defendant 
knew the place of residence of William Hamilton, and even 
if he had such knowledge, he had no assets with which he 
could pay the necessary expenses of a suit. The administra- 
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tion granted in this State gave him no authority to administer 
goods in another State, and he is not responsible for 
failing to collect such assets. Governor v. Williams, (705) 
25 N. C., 152. In this State proceedings against bail 

are regulated by a statute similar to the Statute of 4 Ann. In 
England it is well settled that an action on a bail bond must 
be brought in the same court where the bail is given, as this is 
the only court authorized by the statute to give in a summary 
manner “such relief to the plaintiff and the ‘defendant, and 
also to the bail, as is agreeable to justice.” Walton v. Bent, 
3 Burr., 1923; 2 Cowp., 295. 

A bail bond is a part of the proceedings in a suit, and the 
remedy given by sci. fa. must be sought in the court where the 
suit was instituted. It is doubtful whether in this State the 
plaintiff in a suit had any other remedy on a bail bond until 
an action was given by the Code of Civil Procedure, sec. 160. 
The defendant in this case certainly could not have carried 
the bail bond to another State and brought suit upon it, as the 
courts of such State could not have accepted a surrender of 
the principal by the bail, or given any other proper relief 
to the parties. We think his Honor was right in allowing the 
exception of the defendant to the report of the referees, and 
the judgment must be 

Per Curiam. Affirmed. 
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(706) 

ROBERT LOVE vy. THE COMMISSIONERS OF CHATHAM 
COUNTY. 

1. A demurrer under the C. C. P. differs from the former demurrer 
at law in this: Every demurrer, whether for substance or form, 
is now special, and must distinctly specify the ground of objec- 
tion to the complaint, or be disregarded ; it differs from the for- 
mer demurrer in equity, in. that the judgment overruling it is 


final, and decides the case, unless the pleadings are amended 
by leave to withdraw the demurrer and put in an answer. 


2. The provisions of the C. C. P., sec. 99, as regards complaints which 
do not contain facts sufficient to constitute a cause of action, are 
satisfied by arresting the judgment in cases where they apply. 


3. Claims against counties must be presented for payment and re- 
fused, before an action can be maintained because of their non- 
payment: Therefore, 

4. Where the complaint contained no averment of such demand and 
refusal, judgment was arrested. 


(Ransom v. McClees, ante, 17, approved). 


Civit action, tried before Tourgee, J., at Spring Term, 
1870, of CuaTHamM. 

The plaintiff alleged that the former County Court of 
Chatham had incurred the two debts for which he now de- 
manded judgment, in building and repairing bridges; and 
that they had been allowed, after being scaled. No demand 
for such debts was alleged. The defendants demurred because 
the complaint did not “state facts sufficient to constitute a 
cause of action.” 

His Honor overruled the demurrer, and the defendants 
appealed. 


ITeaden, for the appellants. 
Manning, contra. 


Pearson, C. J. We concur with his Honor. The de- 
murrer ought to be overruled, or rather “disregarded.” 

(707) It is in these words: “The complaint does not contain 
facts sufficient to constitute a cause of action.” This, 

under the old procedure, was a general demurrer, and em- 
braced only matter of substance, as distinguished from a 
special demurrer, for matter of form, which, by Statute of 
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Ann, must set forth the cause of demurrer specially. De- . 
fects in form were to be set out specially in order to give the 
opposite party an opportunity to amend. 

Under the C. C. P., sec. 96, “The demurrer shall distinctly 
specify the ground of objection to the complaint; unless it 
does so, it may be disregarded.” These are broad words and 
include demurrers for defects in substance as well as defects 
of form. So the demurrer in our case ought to have been 
disregarded, because it does not distinctly specify the ground 
of objection. But it is said sec. 99 provides if no objec- 
tion be taken by demurrer or answer it shall be deemed to 
be waived, except objections to the jurisdiction, and the 
objection that the complaint does not contain facts sufficient 
to constitute a cause of action; and that the effect of this is 
that this section excepts those two objections out of the rule, 
and allows the demurrer to be general in form. We are not 
able to see how this consequence follows. The rule is posi- 
tive. It applies to all demurrers, and cannot be modified by 
implication. Indeed, if we resort to implication, sec. 97, 
in regard to amendments, furnishes a much stronger reason 
for adhering strictly to the rule, as it shows the reason for 
requiring the ground of objection to be distinctly specified, 
i. e., in order to have the objection removed by amendment, 
and so put the case on its merits. 

For instance, in our case, had the demurrer specified that 
the ground of objection was the omission to aver a demand 
before action brought, the plaintiff would have amended 
the complaint in this particular; or, if in fact a demand had 
not been made, would have taken a nonsuit and begun 
again. Whereas, the defendant, by saying nothing (708) 
about the objection in the Court below, gets the plain- 
tiff up to this Court, and here springs the objection, and de- 
mands judgment that he “go without day,” and recover his 
cost! This judgment would be final, and bar any other ac- 
tion, for the plaintiff cannot amend in this Court, as he could 
have done in the Court below. So, by a departure from the 
rule, the case is not put on its merits, and a cause of action 
is lost by a “slip in pleading”—the very thing which the 
C. C. P. professes to remedy! By this construction the 
plaintiff even loses the benefit of the doctrine that omissions 
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of this kind, although matter of substance, are. cured by 
verdict. 

This form of demurrer is said to have been taken from a 
“form book.” Several instances like the one before us are 
in the papers at this term. The objection in most of them 
was waived, and in the others it did not become necessary 
to notice it. It is well that the matter has come up for 
adjudication so soon. Doubtless the members of the bar, 
with their usual liberality, will consent to have the form 
changed, or else the Judges will permit amendments. 

The effect of overruling a demurrer is disposed of in Ran- 
som v. McClees, ante, 17. The present case disposes of the 
form, and it is now settled that a demurrer under the C. C. P. 
differs from a demurrer in equity, in this: the judgment 
overruling it is final; and decides the case, unless the plead- 
ing be amended, by leave to withdraw the demurrer and put 
in an answer; and that it differs from a demurrer at law un- 
der the old mode, in this: that every demurrer is special, and 
must distinetly specify the ground of objection to the com- 
plaint. It is so easy to specify the gound of objection that 
the Court is not disposed to relax the rule. “There is no 
use in having a scribe unless you cut up to it!” Although 
the demurrer in our case is disregarded, it does not follow 

that the plaintiff can have judgment if the complaint 
(709) does not contain facts sufficient to constitute a cause 

of action. The objection is still open to a motion in 
the nature of a motion in arrest of judgment, and this gives 
effect to sec. 99. The difference being, had the demurrer 
been in proper form, and been sustained, the defendants 
would have been entitled to final judgment, and fo costs; 
whereas, under this motion, if the judgment be arrested, 
neither party recovers costs. As no judgment is rendered, 
each party pays his own costs. 

No demand being averred in the complaint, it remains to 
inquire, Was a demand necessary before action? The de- 
fendants had allowed the plaintiff’s claims, on their being re- 
duced according to the seale. By law the Commissioners of 
a county do not keep the county funds, but give orders upon 
the proper officer. The complaint does not set forth whether 
such orders were given or refused; it does not aver that the 
plaintiff called upon the proper officer, and that he declined 
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to accept the orders, and to make payment, “of which the 
defendants had notice.” This was clearly necessary to con- 
stitute a cause Of action against the Commissioners, as much 
so as a demand upon the drawee and notice to the drawer 
or endorser of an inland bill of exchange. 

Per Curiam. Judgment arrested. 


Cited: Heilig v. Foard, post, 711; Garrett v. Trotter, 65 
N. C., 483; Jarman v. Wood, 67 N. C., 34; Alexander v. 
Comrs., Id., 331; Jones v. Comrs., 73 N. C., 183; Wade v. 
New Bern, Id., 320; George v. High, 85 N. C., 109; Bank 
v. Bogle, Id., 204; Goss v. Waller, 90 N. C., 150; Hunter 
v. Yarborough, 92 N. C., 70; Burbank v. Comrs., Id., 258; 
Johnson v. Finch, 93 N. C., 208; Baker v. Garris, 108 N. C., 
225; R. R. v. Reidsville, 109 N. C., 500; Elam v. Barnes, 
110 N. C., 74; School Directors v. Asheville, 130 N. C., 
88; Williams v. Smith, 134 N. C., 252. 





wd 
(710) 
L. G. HEILIG and others v. J. C. FOARD, admr., etc. 


1. Civil actions by a creditor against an executor or administrator 
must be brought to the court at term. 


2. In such case if the defendant denies the debt, admitting assets, 
the action is tried in the ordinary way. 


3. If he deny the debt, and also that he has assets, the issue as to the 
debt is tried in the ordinary way, and then, if the debt be estab- 
lished, a reference is to be had to ascertain the amount of the 
debts (and their several classes, in respect to administrations 
since 11 July, 1869), and the amount of assets from all sources; 
upon the coming in of the report, after the exceptions, if any, are 
disposed of, a final judgment will be entered in favor of all the 
creditors respectively who have proved their debts, for such part 
of the fund as they may be entitled to, and executions will issue 
accordingly de bonis propriis, as formerly upon a claim in equity. 


4. The Probate Court has exclusive original jurisdiction of special 
proceedings for legacies and distributive shares; in such cases, if 
the construction of a will come in question, or should exceptions 
be filed to the account as stated by the Probate Judge, such ques- 
tions and exceptions and all other questions of law will be sent 
up to the Judge, from whose decision an appeal may be taken. 


5. The jurisdiction for auditing accounts of executors, administrators 
and guardians, conferred upon the Judge of Probate by C. C. P.. 
secs. 418 and 478, is an er-parte jurisdiction of examining the 
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accounts and vouchers of such persons, allowing them commis- 
sions, etc., as formerly practiced, and does not conclude legatees, 
etc., or affect suits inter partes upon the same matters; which 
suits, in case of legatees and distributees (unless brought upon 
bonds given by administrators), are by special proceedings before 
the Probate Court; and in case of wards, or if upon administra- 
tion bonds, are by civil actions brought to term. 


6. A demurrer to a complaint, “because it does not state facts suffi- 
cient to constitute a cause of action,” must be disregarded fer 
not distinctly specifying the grounds of objection. 

(Love v. Comrs., ante, 706, approved; Hunt v. Sneed, ante, 176, ob- 
served upon). 


Civit action, tried before Cloud, J., at Spring Term, 
1870, of Rowan. 
(711) The plaintiff brought suit as a creditor of the de- 
ceased, on behalf of himself and all others of the 
same class, alleging that he held a bond against the intestate, 
upon which he had heretofore brought suit, which was still 
pending, and that the administrator (who had been appointed 
before 1 July, 1869) was about to exercise the power of 
preference amongst creditors of the same class so as to de- 
feat his claim. The prayer was for an injunction, ete. 
The defendant demurred to the complaint: 
1. Because it does not state facts sufficient to constitute a 
cause of action. 
2. For want of jurisdiction of the subject-matter. 
His Honor overruled the demurrer, and the defendant 


appealed. 


Blackmer & McCorkle, for the appellant. 
Boyden & Bailey and Barringer, contra. 


Pearson, C. J. The first branch of the demurrer ought 
to have been disregarded, because “it does not distinctly 
specify” the ground of objection to the complaint. Love v. 
Commissioners, ante, 706. 

This is a civil action by a creditor against an administra- 
tor. The question is, Has the Superior Court jurisdiction, 
or should the proceeding be had before the Probate Court ? 
It is singular that the Act of 1868-’69, ch. 113, entitled “An 
act concerning the settlement of the estates of deceased 
persons,” although it enters very fully into matters of 
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detail, does not settle this question, but leaves it to (712) 
be decided by the courts, as matter of construction. 

After full consideration of the Constitution in regard to the 
jurisdiction of the Probate Court, of the provisions of the 
C. C. P., and of the act referred to, we have come to the con- 
clusion that the true construction, taking all together, is as 
follows: Debts against deceased persons must be sued for by 
civil action against the personal representative, and the sum- 
mons must be returnable to a regular term of the Superior 
Court. If the defendant denies the debt, but admits assets, 
the question, debt or no debt, must be tried in the ordinary 
way. If the defendant by his answer denies the debt, and 
also denies that he has assets applicable to the debt, then, 
the debt being first established, an interlocutory order should 
be made declaring that fact, and directing a reference (C. 
C. P., see. 245) to ascertain the amount of the debts (and 
their several classes, in respect to administration since 1 July, 
1869, Acts 1869-°70, ch. 58) and the amount of the assets 
from all sources. Upon the coming in of the report, after 
disposing of exceptions, a final judgment will be entered in 
favor of all creditors respectively who have proved their 
debts, to the part of the fund to which they may be severally 
entitled, for which executions may issue “de bonis propriis” 
as upon a claim in equity. This is the only construction 
that will give effect to ch. 113 (above), sees. 24, 25, 102, 
103, 104. For instance, sec. 103 provides: “The defendants 
in such actions (that is, executors and administrators) may 
show that there are unsatisfied debts of a prior class, or of 
the same class with that in suit; if it appears (on the coming 
in of the report) that the value of the property acquired by 
them (that is, the amount of assets) does not exceed the debts 
of a prior class, judgment must be in their favor; if it ap- 
pears (on coming in of the report) that the value of the 
“property acquired by them (the amount of assets) 
exceeds the amount of debts which are entitled to (713) 
preference over the debt in suit, the whole amount 

which the plaintiff shall recover is only such a portion of the 
excess as is a just proportion to the other debts of the same 
class of that in suit.”” This disposes of the subject of the 
manner of collecting debts of deceased persons. 
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The Probate Court has original exclusive jurisdiction of 
legacies and distributive shares, by “special proceedings.” 
Should the construction of a will become necessary, the 
question will be sent up to the Judge, and from his decision 
an appeal may be taken; should exceptions be filed to the 
account stated by the Probate Judge, the exceptions and all 
questions of law will be sent up to the Judge, and an appeal 
may be taken. This disposes of the collection of legacies 
and distributive shares. 

The only difficulty is presented by Hunt v. Sneed, ante, 
176. When that case was before us it was treated as a 
special proceeding for a legacy, and it was held that the 
Probate Court had original exclusive jurisdiction. Our 
attention was not called to the fact that the plaintiff also 
demanded a debt. If it had been, we should either have dis- 
missed the action, on the ground of multifariousness (one 
claim being a debt, of which the Superior Court had juris- 
diction; the other a legacy, which belonged to the juris- 
diction of the Probate Court), or else have required the 
plaintiff to elect to proceed for the debt, and withdraw 
his claim for the legacy, to be determined by the Probate 
Court. 

It is proper to remark that Art. IV, sec. 17, of the Consti- 
tution, and the C. C. P., sees. 418 and 478, in using the 
words, “audit the account of executors, administrators and 
guardians,” have reference to the duty of examining accounts 
filed by executors, ete., to see that the account of charges 
corresponds with the inventories, passing upon the vouchers 

and striking a balance, after allowing commissions, 
(714) as under the existing laws. This is ea-parte, and 

does not conclude legatees, distributees and wards, 
and is subject to a final account and settlement by a special 
proceeding “inter partes” before the Probate Court (Act of 
1868-69, ch. 113, see. 96), and by civil action in respect to 
the amount claimed of guardians. “The ordinary” never 
had jurisdiction in the matter of settlements between guard- 
ian and ward. The remedy is by action on the guardian 
bond. So in suits on the bonds of administrators the remedy 
is by civil action; the accounts to be taken by a referee. 


C. C. P., see. 245. 
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Judgment below affirmed. This will be certified, to the 
end that an account may be taken, etc., according to the 
law in force when letters of administration were granted, 
which, in this case, was prior to 1 July, 1869. Act of 
1869-70, ch. 58. 

Per Curiam. Affirmed. 


Cited: Miller v. Barnes, 65 N, C., 68; Rowland v. Thomp- 
son, Id., 113; Hendricks v. Mayfield, 74 N. C., 632; Brat- 
ton v. Davidson, 79 N. C., 426; Shields v. Payne, 80 N. C., 
293; Hoover v. Berryhill, 84 N. C., 134; Houston v. Howie, 
Id., 354; Ray v. Patton, 86 N. C., 389; Little v. Duncan, 
89 N. C., 418; Stancill v. Gay, 92 N. C., 462; Grant v. 
Hughes, 94 N. C., 236. 








ALFRED ROWLAND and wife v. JOSEPH THOMPSON, 
guardian, etc. 


1. Where an appellant elects (under C, C. P., sec. 490) to carry a 
case from the Probate Court to the Judge in vacation, it is still 
within the discretion of the latter to hear it in term-time, and 
vice versa, 


2. In case of such an appeal, if there be a further appeal from the 
Judge to the Supreme Court, the latter tribunal can review no 
point before the Probate Court that was not passed upon by the 
Judge. 


3. Practice, in the Probate Courts, in taking the accounts of execu- 
tors, guardians, ete., stated in detail, the distinction between 
issues of fact and questions of fact, applied. 


(Heilig v. Stokes, 63 N. C., 612, approved). 


Civix action, before Russell, J., at Spring Term, 1870, of 
Ropeson. 

The plaintiffs demanded a settlement by the defend- (715) 
ant of his trust as former guardian of Mrs. Rowland. 
The defendant answered, submitting to an account. During 
the taking of the account the defendant excepted to various 
points of evidence, ete. The Probate Judge gave judgment 
for the plaintiffs for a large amount, and the defendants ap- 
pealed to the Judge of the District. 
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Upon the case being brought before his Honor at cham- 
bers in Wilmington, he ordered it to be transferred, for trial 
as to matters both of law and fact, to the next term of the 
Court to be held for Robeson County. The plaintiffs there- 
upon appealed. . 


Leitch, for the appellants. 
N. A. McLean and W. McKay, contra. 


Ropman, J. The simple question brought up for review 
in this case is the right of the Judge to make the order ap- 
pealed from, transferring the hearing of the appeal, from the 
Probate Judge to him at chambers, to the Superior Court 
at its next term. If this Court should be of opinion that 
the Judge had no right to make the order in question, the 
only judgment which it could give would be to remand the 
ease to the Judge, in order that he might decide upon the 
questions presented by the appeal from the Probate Judge. 
No appeal lies directly from the Probate Judge to this Court ; 
before any question can come before it, it must have been 
decided by the Judge of the Superior Court. Hence, this 
Court cannot now inquire into the propriety of the findings 
of the Probate Judge; nor could it give judgment for the 
plaintiff according to his finding, even though all the Justices 
were individually satisfied that it was correct. Of course, 
we intimate no opinion of any sort on that point. In order 
to arrive at the question properly before us it is proper to 

consider what is or ought to be the practice of the pro- 
716) bate courts in taking the accounts of executors, guard- 
ians, ete. 

An action in a Probate Court to enforce an account in 
invitum is begun and prosecuted in analogy with a special 
proceeding in a Superior Court. The defendant is brought 
in by a summons, the plaintiff files his complaint, and the 
defendant his answer or demurrer, as is prescribed by the 
Code of Civil Procedure in civil actions. See. 490, C. C. 
P., enacts: “All issues of fact joined before the Judge of 
Probate shall be transferred to the Superior Court of the 
county for trial.” An issue of fact is one made by the 
pleadings, and no other; it does not include every question 
of fact which may collaterally come before the Probate Judge 
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in the course of taking an account. Heilig v. Stokes, 63 
N. C., 612. For example, if in answer to a complaint against 
a guardian, the defendant should deny that he had ever been 
guardian, or should set up a release from his ward after his 
coming of full age; and the plaintiff should take issue on 
the denial, or should reply generally to the allegation of a 
release, issues of fact would be joined such as are intended 
in the act, and which, as they can only be tried by a jury, 
must be transferred to the Superior Court for trial. Proba- 
bly that court, having once obtained jurisdiction of the 
action, would retain it, after the decision of those issues, and 
would proceed to a complete decision of all the matters in 
controversy, by taking an account if necessary, or otherwise, 
according to its course. If, however, the defendant in the 
Probate Court, instead of putting in an answer offering an 
issue of fact, admits expressly, or by legal intendment, his 
liability to account, the Probate Judge proceeds to take and 
state the account in the ordinary way, hearing and record- 
ing all the evidence which may be presented to him. 

In the course of this examination, he must necessarily de- 
cide upon all exceptions which may be taken to the admis- 
sibility of evidence, and upon any other collateral 
question which may arise. He should record the evi- (717) 
dence offered, even though in his opinion incompetent, 
with his decision rejecting it. No appeal having the effect of 
stopping his proceeding is permitted from any such decisions, 
but upon an appeal from his final judgment all his decisions 
upon these collateral questions may be reviewed, and all 
inadmissible or irrelevant testimony stricken out by the 
Superior Court. When the account is stated, the parties 
should be informed thereof, and notified to attend on a 
certain day and show cause why it should not be made 
final, and then judgment rendered accordingly. Either party 

“may thereupon file exceptions to the whole account, or to any 
particular part of it. These exceptions should be numbered, 
and should set forth with precision what item or items are 
excepted to, and concisely the ground of the exception. 
An exception may be, that some one or several facts are not 
sufficiently proved, or that the facts proved respecting a 
particular item of charge or discharge are not sufficient in 
law to sustain it. The exceptions may thus raise questions 
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of fact and of law, but they are not technically “issues 
joined,” and are not required to be tried as such issues are. 
The Probate Judge should proceed to decide on the merits 
of every exception separately, allowing or overruling it; if 
any material exception is allowed, he must amend his ac- 
count accordingly. He will then enter his final judgment, 
and notify the parties thereof, and either party may appeal ; 
and the appeal entitles the parties to a review of every de- 
cision of law and every finding of fact which was excepted 
to, and which is material to sustain the final judgment. 
The above is a brief outline of the practice which must pre- 
vail in the Probate Court. It is true that The Code does not 
prescribe this course in detail. But when it directs (sec. 481) 
that the Probate Judge shall “audit” the account, it im- 

plies that he shall pursue the usual course which has 
(718) been found to be just and convenient in such cases. 

To hold that an appeal would lie from the decision of 
the Probate Judge upon every question collaterally arising 
in the course of his investigation, with the effect of suspend- 
ing his proceedings until the question could be decided in the 
Superior Court, and if one of fact, by a jury, would intro- 
duce into our practice all the inconveniences of the obsolete 
common-law action of account, which caused it to be super- 
seded in practice by the more expeditious and convenient 
proceeding in equity. As has been already said, no ques- 
tion arises here now upon the course of practice pursued in 
the Probate Court in this case, but this view of the practice 
seemed an appropriate introduction to the question before us, 
and may help Probate Judges in the discharge of their 
duties. 

The question in this case depends upon the construction 
of the remaining part of sec. 490: “And appeals shall lie to 
the Judge of the Superior Court of the district, either in 
term-time or vacation, from the judgments of the Probate 
Court, in all matters of law.” That is to say, the appellant 
may elect whether he will have his appeal determined by the 
Judge in term-time or vacation. But if the appellant can 
thus elect, cannot the Judge use a discretion as to whether 
he will hear it in term-time or vacation? There is no re- 
quirement here that the Judge shall decide the appeal in 
ten days, as there is in sec. 111. The final decision of 
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the Probate Judge will generally embrace the determination 
both of matters of fact and of matters of law, and upon an 
appeal both must be reviewed. The Judge may decide on 
the questions of fact, as well as of law, without the aid of a 
jury; but it may be that some of the questions of fact are so 
important and difficult that he may be unwilling. to do so. 
In such a case we think it would be within his power, as it 
formerly was in that of a Judge in equity, to make up issues 
of fact and submit them to a jury. If that be so, it 
follows that he must have the power to postpone his (719) 
decision on the appeal until a term of the Court, as 
then only a trial by jury can be had. We do not see any 
error committed by the Judge below. The case will be re-- 
manded to the Superior Court of Robesofi County in order 
that it may be proceeded in according to the course of the 
Court. The appellee will recover the costs of this Court. 
Per Curtam. No error; remanded. 


Cited: Maxwell v. Maxwell, 67 N. C., 386; Daniel v. Bel- 
lamy, 91 N. C., 81; Edwards v. Cobb, 95 N. C., 10; Spen- 
cer, ex-parte, Id., 275; Collins v. Smith, 109 N. C., 471; 
Donnelly v. Wilcox, 113 N. C., 409; Bean v. Bean, 135 
N. C., 94. ry 4 





THE FIRST NATIONAL BANK OF CHARLOTTE vy. DAVID A. 
JENKINS, Treasurer, and THE WILMINGTON, CHARLOTTE 
AND RUTHERFORD RAILROAD COMPANY. 


1. A plaintiff can appeal from a decision of a Judge at chambers 
refusing an injunction. 


2. Where property is conveyed to the State by one for whom it has 

’ become surety, in order to indemnify it against the risk incurred 
the State becomes a trustee of such property for the benefit of 
the creditor also, and so cannot do any act calculated to impair 
the security. 


3. Where a State becomes surety (here, by an endorsement of the 
bonds of a railroad company) the equities arising to the creditor 
out of any contract for indemnity of the State by the principal 
debtor are as much entitled to protection as would be any rights 
directly created by a contract between the creditor and the State. 
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4. Whether equitable obligations assumed by a State as a trustee can 
be enforced indirectly through the process of an injunction 
against the Treasurer of the State, quere. 


5. Where the State authorized a railroad company to issue bonds to 
the amount of $2,500,000, secured by a first mortgage of its prop- 
erty, and further engaged to endorse $1,000,000 of such bonds, 
provided that the company would deposit with the Treasurer of 
the State $500,000 other of such bonds as an indemnity against 

its paying principal or interest upon those which it had en- 

(720) dorsed: Held, that a creditor who owned some of the en- 

F dorsed bonds could not be said to be either injured or dam- 
aged by subsequent legislation providing that the $500,000 should 
be surrendered to the company, to be used in constructing and 
completing its road, and not otherwise. 


By Pearson, C. J., concurring: 


4. ‘The facts stated above in regard to the State, the company and the 
creditor, create no contract between the State and the creditor. 


2. The equities between a creditor and a surety in cases like the 
above (Wiswall v. Potts, 58 N. C., 184) require that the surety, 
as well as the creditor, shall be insolvent; so that the attempted 
change of disposition involves the idea of a fraud, and that no 
court can attribute to its sovereign. 


3. Where the facts (as here) put aside the question of the constitu- 
tionality of the act, a court cannot enjoin an officer of the State 
from doing something directed to be done by the Legislature, 
upon the ground that such transaction will injure the plaintiff. 
R. R. v. Holden, 68 N. C., 410. 


Morton for an injunction, before Pearson, C. J., at cham- 
bers, in Yapxrn, 27 April, 1870. 

The complaint, filed in Waxes, set forth that: 

1. By an act ratified 20 December, 1866, the company 
defendant was authorized to issue bonds not to exceed 
$4,000,000, for the security of whose holders it might exe- 
cute a mortgage, conveying its franchise, ete., which should 
be a first mortgage—a previous loan in favor of the State 
to be postponed, and made a second mortgage. 

2. By an ordinance of the Convention of 1868, passed 5 


‘February, 1868, upon a surrender of $1,500,000 of the above 


bonds the State would endorse $1,000,000 of the remainder 
thereof: Provided, that $500,000 in other bonds of such re- 
mainder should be deposited with the Treasurer of the State 
as collateral security for it on account of such endorsement ; 
and if the company should fail to pay either the principal 
or interest of said endorsed bonds, so that the State should 
become liable for and should pay the same, then the State 
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should become the owner of said $500,000; but if the 
company should pay both principal and interest, they (721) 
should be the property of the company. 

3. Under the above provisions the company issued $2,000,- 
000 in bonds (besides the $500,000) and executed the mort- 
gage as aforesaid, and obtained the endorsement of the 
State for $1,000,000 of the $2,000,000 issued and secured 
as above. 

4. The $500,000 were also deposited as required, for an 
indemnity, ete. 

5. Of the bonds endorsed by the State, $50,000 has come 
to the hands of the plaintiff as purchaser, for value, ete. 

6. By an act ratified 12 March, 1870, the Treasurer is 
directed to redeliver to the said company the above $500,000 
(in exchange for a like amount of certain State bonds), to 
be by it applied to the construction and completion of the 
road ; and the company is about to demand, and the Treasurer 
to deliver, them accordingly. 

7. The plaintiff is advised that as holder of the said 
$50,000 it is interested in the security held by the State by 
having the $500,000 in hand as an indemnity, and is also 
interested that the fund secured by the mortgage shall not 
be increased by placing the $500,000 in market, and, there- 
fore, that the Act of 12 March, 1870, is, as regards it, un- 
constitutional and void. 

8. That the estate conveyed in the mortgage is insufficient 
to secure the debt provided for; that the company is insol- 
vent, and that the power which the plaintiff has over the 
fund held by the State in trust, as above, is superior to that 
of enforcing payment from the State itself, and-that this ad- 
vantage is one’ of which he cannot be deprived by adverse ° 
legislation. 

_ 9. The judgment demanded was that the Treasurer should 

be enjoined from delivering the $500,000, or any part 
thereof, and that the company and its agents, ete., (722 
should be enjoined from receiving the same. 

Upon application to his Honor, Judge Henry, at cham- 
bers, in Raleigh, on 17 March, 1870, he granted a restrain- 
ing order until the motion should be decided, and a further 
order, that the defendants should show cause before Chief 
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Justice Pearson, at chambers, in Yadkin County, upon 7 
April, why the injunction should not be continued until 
judgment, ete. 

There was a miscarriage in regard to the appearance upon 
7 April, and thereupon his Honor, the Chief Justice, post- 
poned the hearing until 27 April, at which time the motion 
was argued before him at length, by counsel upon both 
sides. 

His Honor made the following order: “It is thereupon 
considered by me that the motion be refused, and that the de- 
fendants recover the costs of the motion.” 

The plaintiff having asked to be allowed to appeal, his 
Honor added: “The plaintiff is entitled to an appeal. The 
injunction in this case is not ancillary to some primary 
equity, as a provisional remedy, but is itself the primary 
right demanded, viz., an injunction, in the first instance, un- 
til the hearing, ‘and ‘then to have it made perpetual ; and it 
rests on the right to be protected from irreparable injury. 
Consequently, an order refusing the injunction puts an end 
to the case. The effect of the appeal is to vacate the order 
refusing the injunction, and the order of restraint made by 
his Honor, Judge Henry, remains in force until the motion 
for an injunction is disposed of by the Supreme Court. 

“This being an appeal from a ruling at chambers, does not 

fall under the regular course of the docket, but will 
(723) be called on the second day of the next term.” 
The plaintiff appealed. 


Phillips & Merrimon, for the appellant. 
(724) Guion, contra. 


Ropman, J. A question is made in this case as to 

(725) the right of a plaintiff to appeal from a decision of a 

Judge, or of a Justice of this Court, sitting at cham- 

bers, refusing an injunction. We think the right is clearly 

given by sec. 299, C. C. P., and we can see no inconvenience 
in its exercise. 

2. As to the principal question: 

The plaintiff contends that by virtue of the contract be- 

tween the State and the company, contained in the Ordi- 

nance of 1868, the State became a trustee of the property 
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conveyed to it under that ordinance, to-wit, of the road and 
of the half million of the bonds of the company, not only for 
the indemnity of the State as the endorser for the company 
of a million of its bonds, but also for the benefit of all the 
holders of such bonds, and that consequently it cannot, in 
good faith, do.any act calculated to impair the security. The 
general principle is admitted. And although there was no 
direct contract between the State and the plaintiff (except, 
of course, the endorsement), it is conceded that any equities 
arising to the plaintiff as a creditor, out of the contract be- 
tween the State’ and the company, are as much entitled to 
protection as would be any rights directly created by a con- 
tract between the plaintiff and the State. In the view which 
we take of this case it is not necessary to consider whether 
equitable obligations assumed by a State as a trustee 

can be enforced indirectly through the process of an (726) 
injunction against the State Treasurer; we avoid the 
expression of any opinion on that point, but for the sake of 
the argument we assume that they may. The only remaining 
question is whether the act sought to be enjoined is in viola- 
tion of any contract implied between the State and the plain- 
tiff or of any equity arising on behalf of the plaintiff out of 
the contract between the State and the defendants, contained 
in the Ordinance of 1868. If it is not, although the plain- 
tiff may be damaged by the threatened act, he cannot, in a 
legal sense, be injured. The act sought to be enjoined is the 
delivery to the company of the half million of its bonds which 
were deposited with the State under the Ordinance of 1868, 
to be negotiated for its benefit. 

Two ways are suggested in which the plaintiff will be 
damaged by this act: 

I. It is said that the fund provided for the security of his 
debt will be diminished, by withdrawing from it this half 
. million of bonds, and, for example, it is said that if the road 
shall be sold under the mortgage, and bring less than two 
millions, the plaintiff and other like creditors, through the 
State as their trustee, would be entitled, in the distribution 
of the proceeds, to a share in the proportion of a million and 
a half to the million of the notes not endorsed by the State. 

This view regards the half million of bonds as property, 
as a real value, which it seems clear to us, as long as they 
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remain unnegotiated and in the hands of the State, they are - 


‘ not. For this half million of bonds the State has given no 


consideration; they do not represent a debt to the State, 
actual or contingent; they have not been delivered to the 
State as bonds; they are simply in the nature of the penalty 
of a bond, which does not increase the real obligation. The 

only debt to the State (we may speak of it as a debt, 
(727) although it is in fact only a liability) is for the million 

of bonds endorsed by it; and the company by procur- 
ing the holders of those bonds to release the State, would be 
immediately entitled to receive the half million of its bonds. 
To such a distribution of the assets of the company as that 
suggested in the event supposed, the holders of the million of 
bonds not endorsed by the State, but secured in the mort- 
gage equally with those so endorsed, might reasonably object ; 
it would be inequitable for the State to prove for an amount 
exceeding its liabilities; in a common risk, equality is equity. 
It may here be asked, If this be the true construction of the 
contract, what purpose was intended to be answered by the 
deposit of this half million of bonds? The question is per- 
tinent, and an answer will be attempted in the course of this 
discussion. 

II. It is said that the plaintiff will be damaged by the 
negotiation of the half million of bonds, in that the debt 
secured by the mortgage will be increased, and hence, in the 
event supposed, of the insolvency of the company, the pro 
rata share of the plaintiff will be diminished. The suggestion 
is opposed to the former one, which considers the mortgage 
debt to be two millions and a half, whereas this properly 
regards it as being, until the negotiations of these bonds, only 
two millions. It is admitted that the negotiation of these 
bonds may be a damage to the plaintiff in the way suggested, 
and if the whole debt contemplated by the mortgage, both 
prospective and existing, was only two millions, we are pre- 
pared to concede that the increase would be inequitable and 
injurious. The equities claimed by the plaintiff can arise 
only out of this construction of the ordinance. But it seems 
to us clear, on the face of the ordinance, that the intention 
in depositing these bonds was that they might be negotiated 
in some contingency. No other reasonable purpose can be 
suggested, and this is our answer to the inquiry above, which 
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was deferred. Unless they were to be negotiated, 

their existence could answer no useful purpose what- (728) 
ever; in the hands of the State they were without 
vitality. The plaintiff, therefore, although he might be dam- 
aged by such negotiation, could not be injured, as it is con- 
sistent with the contract which he knew of and assented to 
when he purchased his bonds. 

The plaintiff, however, says that although it was agreed 
that the State might negotiate these bonds, yet it can only 
do so in the event of a default of the company in the payment 
of interest, and the proceeds of the sale must be applied 
exclusively to pay the interest of the bonds endorsed by the 
State. We think this the most serious question in the case. 
But upon consideration of the whole contract between the 
State and the company, we are led to the conclusion that it 
was not the intention to tie up the power of the State over 
these bonds so narrowly, but that a discretion was left to it 
to use them in any way not injurious to the creditors secured 
by the mortgage. 

In the first place, it is not said expressly, or, as far as we 
ean see, by a reasonable implication, that the proceeds of the 
half million of bonds is to be appropriated in the way claimed. 
They are deposited with the State as a collateral security for 
its endorsement, “‘and if the company shall fail to pay either 
interest or principal of said endorsed bonds, so that the State 
shall become liable for the same, then the State shall become 
the owner of the said five hundred thousand dollars of bonds” ; 
but if the company shall pay the bonds endorsed by the 
State, the half million of bonds shall be the property of the 
company. It does not appear that the State has yet paid 
anything for the company, nor is it material that it should 
appear. It is not easy to see what precise rights the Con- 
vention supposed would arise from the deposit of these bonds. 
It could not be that in the event of the insolvency of the 
company and a failure of its assets, the State was to 
prove as a creditor for half a million more than was (729) 
owing to it or than it was bound for. The injustice of 
this to other creditors in the event supposed is so obvious that 
we cannot attribute such a purpose to the Convention. But, 
in any event, the half million were to be the property either 
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of the State or of the company; they were regarded as a part 
of the debt secured by the mortgage, and this they could not 
be so long as they remained in the hands either of the State 
or of the company ; they had no existence as a debt until they 
were negotiated, and the expectation plainly was that they 
should be negotiated, under circumstances not clearly de- 
scribed, and probably not clearly foreseen. 

Secondly, the holders of the million of bonds secured by 
the mortgage, but not endorsed by the State, might truly 
allege that to sell the half million of bonds and apply: the 
proceeds to pay the interest of the endorsed bonds would be 
disadvantageous to them, as enlarging the principal of the 
mortgage debt for the exclusive benefit of the holders of the 
endorsed bonds. We are not prepared to say that this ap- 
plication of the half million of bonds would be inequitable, 
because it probably was one of the modes in which it was 
contemplated in the ordinance that they might be used; 
but we think it was not the only one, and that the State and 
the company might agree to any other application not ex- 
pressly or impliedly forbidden by the ordinance. The Act 
of 1870 gives the bonds to the company, to be negotiated by 
them, and the proceeds to be expended in the construction of 
the road. This application does not impair, but may in- 
crease, the security of the mortgage creditors; it is neither 
expressly, nor, so far as we can see, by any probable implica- 
tion, forbidden by the Ordinance of 1868, but we think was 
contemplated as possible by that ordinance. We do not see 
that the plaintiff is damaged, much less injured, by this 

application. We think, therefore, the injunction was 
(730) properly refused; the restraining order is also dis- 
solved. 

The defendants will recover costs. 


Pearson, C. J. In forming the opinion at chambers 
that the motion for an injunction should be refused, I had 
the aid of a full argument by counsel on both sides. The 
argument at bar has tended to convince me more clearly of 
the soundness of that conélusion. 

The motion is put on the ground that the act of the Gen- 
eral Assembly directing the Public Treasurer to deliver to 
the railroad company ‘the half million of bonds deposited 
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for the indemnity of the State, on receiving a like amount of 
the State, is unconstitutional: 

1. It violates the Constitution of the United Stafes, in 
this, it impairs the obligation of a contract. 

There is no contract, express or implied, between the State 
and the bank in respect to this half million of bonds. The 
contract was between the State and the railroad company: 
That the company should issue two and a half millions of 
bonds only, secured by a first mortgage of the road, ete.; the 
State should guarantee the payment of one million, and, to 
indemnify the State, half a million of the remaining bonds 
should be deposited with the Public Treasurer. The bank 
was no party to this contract. The only contract between 
the State and the bank grows out of the fact that the 
bank holds $50,000 of the bonds guaranteed by the State. 
There is no allegation of a violation of the contract of 
guaranty. So the Constitution of the United States is out of 
the question. 

2. It violates the Bill of Rights, in this, it deprives the 
bank of a “vested right.” In support of this position it is 
said that by the purchase of the bonds the relation of creditor 
and surety was established between the bank and the State, 
and that by a settled doctrine of equity the creditor 
acquires a vested right in the indemnity fund held (731) 
by the State. 

It is an admitted doctrine of equity that a creditor is enti- 
tled to the benefit of a fund put by the principal debtor in the 
hands of a surety for his indemnity. This doctrine of the 
courts of equity is a very refined one; the principle on which 
it rests is not clear. It is not put on the ground of contract, 
for there is no contract between the creditor and surety in 
respect to the fund. A, in order to induce B to become his 
surety on a debt to C, puts a horse in the hands of B, for his 
‘indemnity; there is no contract between B and C in respect 
to the horse, and so far as C is concerned it is difficult to see 
why B may not sell the horse, or, if he choose to, surrender 
the indemnity, and give the horse back to A; that is, provided 
B is solvent and fully able to pay the debt, for if B is insol- 
vent and is about to make way with the fund, it is a fraud on 
C which the Court will prevent by converting B into a trustee 
of the fund for the benefit of C. In the latter case the 
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equity is clear, but in the former I confess my inability to 
see any ground on which an equity can rest. If the surety be 
not izisolvent, how does it concern the creditor what he does 
with the indemnity fund ? 

This point was called to the attention of the learned 
counsel who argued for the motion at chambers, and he was 
requested by me to look into the books and aid the Court 
upon the argument at bar, by tracing out the principle so 
as to show from the authorities whether the equity is put 
on the ground of contract or of fraud. On the argument at 
bar no case was referred to touching this point, and without 
looking through the books, on reflection and general reason- 
ing I feel satisfied that it rests on the ground of preventing 
fraud, and is worked out by converting the surety into a 
trustee of the fund for the benefit of the creditor. 

Wiswall v. Potts, 58 N. C., 184, was relied on in the argu- 

ment at chambers, but was not cited in the argument 
(732) at bar, for the reason, I presume, that it was found not 

to be in point. In that case a debtor in failing cireum- 
stances made an assignment to a trustee, for the indemnity 
of certain of his sureties; the trustee sold the property, and . 
the question was, Should he pay the proceeds of sale over to 
the sureties, or pay it to the creditor in satisfaction of the 
debt? The Court held that it must be paid to the creditor, 
for, inasmuch as the debt constituted the consideration which 
upheld the deed of trust. and saved it from being void as 
against creditors, by its proper construction, the legal effect 
of the deed was to vest the property in the trustee, to 
be sold, and the proceeds of sale applied to the discharge of 
the debt for the indemnity of the sureties, there being by 
the construction of the Court an express trust. The cred- 
itor had, of course, a right to enforce it; so it was not neces- 
sary to resort to the refined doctrine of converting a surety 
into a trustee of the indemnity fund to prevent fraud. 

In our case, to say nothing of the fact that there is no 
allegation of the insolvency of the surety, to-wit, the State, 
and admitting that a sovereign may, by express agreement, 
become a trustee (although there might be difficulty in en- 
forcing even an express trust), I am not able to see any 
principle upon which a court can undertake to declare that 
its sovereign is about to commit a fraud, and, to prevent the 
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supposed fraud, prohibit any disposition of the fund which 
the sovereign sees fit to make. No case was cited to show 
such an equity against the sovereign. The equity is a crea- 
tion of the Court, and it never has been recognized where 
the sovereign is concerned. It follows that there is no such 
equity against the sovereign. A distinction was taken in the 
argument at chambers, between a sovereign who is a natural 
person, like Queen Victoria, and a mere ideal sovereign, as 
the State of North Carolina; but no authority was cited to 
support it. It must be taken, then, that the bank, in 
purchasing bonds guaranteed by the State, knew that (733) 
it acquired no vested right in the bonds deposited for 

the indemnity of the State, and relied solely upon the ability 
of the railroad company and of the State, and the mortgage 
on the road, ete. The bank having no vested right in the 
indemnity fund, the Bill of Rights is out of the question. 

3. It is said the bank will be injured by the delivery of 
these half million of bonds to the company. That is not 
clear to my mind. The ability of the surety, the State, to 
meet the guaranty will be increased by getting in a half mil- 
lion of its bonds to be cancelled, and thereby lessen the 
public debt. The ability of the principal debtor, the rail- 
road company, will be increased by having those bonds to 
dispose of, and the mortgage fund will be enhanced in value 
by having the proceeds of these bonds applied to the com- 
pletion of the road, which is an express provision of the act. 
On the other hand, it is true that a larger amount of the 
bonds of the railroad company will be put in market, but 
the act by which the State agrees to guarantee one million 
of the bonds and requires the deposit of a half million as an 
indemnity, expressly provides that the mortgage shall in- 
clude the whole two and a half millions of bonds. Surely the 
bank cannot expect the State to cancel these bonds for its 
- benefit, or keep them locked up in the vaults of the Treasury. 

But, suppose the bank may be prejudiced if these bonds 
are delivered to the railroad company: this Court has no 
power, on that ground, to direct an officer of the State not 
to obey an act of the General Assembly. We have held 
that the Court has the power, and will exercise it, to forbid 
any officer of the State fronr executing an unconstitutional 
act of the General Assembly. &. R. v. Holden, 63 N. C., 
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410. But when the act is not unconstitutional the courts 
have no power to interfere. 
(734) So the whole question turns upon the unconstitu- 
tionality of the act, and that has been disposed of. 
I coneur with the other members of the Court. 
Per Curiam. Injunction refused. 


Cited: Harrison v. Styres, 74 N. C., 295; Jones v. Thorne, 
80 N. C., 75; Matthews v. Joyce, 85 N. C., 266; Lutz v. 
Cline, 89 N. C., 188; Holden v. Strickland, 116 N. C., 192. 








J. M. ROBESON vy. DAVID LEWIS. 


. The Supreme Court may allow an appellant to substitute a suf- 
ficient for an insufficient appeal bond, after a motion by the 
appellant to dismiss the appeal for such defect. 


4 er called to the provisions in regard to appeal bonds in the 
. C. P., sec. 308, as affected by sec. 309. ‘ 


. A description in a deed of the lands therein conveyed, as “752 
acres of land, including the land I now live on, and adjoining the 
same,” is too vague to convey more than the lands lived on; and 
in a case where the grantor owned much more than 752 acres of 
land “adjoining.” cannot be aided by parol evidence of what was 
the specific land intended to be conveyed. 


. Where a grantor (defendant) testified without objection as to 
what was his intention in using the terms of description applied 
to the land in the deed, and upon cross-examination denied that 
he had ever said the contrary, the plaintiff was allowed, after 
objection, to prove that he had previously said the contrary: 
Held, that it was error to allow any part of this testimony, even 
that unobjected to, to go to the jury, what is a muniment of title 
being a matter of law simply. 


(D. and D. Institution v. Norwood, 45 N. C., 65; Proctor v. Pool, 15 
N. C., 370: Carson v. Ray, 52 N. C.. 609: Waugh v. Richardson, 
30 N. C.. 470: Edmundson v. Hooks, 33 N. C., 373: McCormick v. 
Munroe, 46 N. C., 13, and Melton v. Monday, ante, 295, approved). 


CrvIL AcTIon to recover possession of land, ete., tried be- 
fore Russell, J., at Spring Term, 1870, of Biapen. 

The complaint demanded possession of land described by 
metes and bounds as one tract, “containing 752 acres, 
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more or less.””. The answer set forth that at the time (735) 
of making the deed the defendant understood that he 

was conveying the 60 acres on which he lived, and also the 
Davis tract, of 300 acres, and 392 acres of the Norman 
tract; and not the land described in the complaint. 

The plaintiff made title by a deed from the defendant to 
one Cromartie, who had afterwards conveyed to him. In 
that deed the land was described thus: “also 752 acres of 
land, including the lands I now live on, and adjoining the 
same.” For the purpose of identifying the lands thus de- 
scribed the plaintiff offered parol evidence showing that the 
defendant (the grantor), when the deed was executed, resided 
on a certain tract, and that the tracts specified in the com- 
plaint. (including this tract) corresponded in number of acres 
with the quantity called -for by the deed. The defendant 
objected to this evidence, but it was admitted by the Court. 
The defendant then was introduced as a witness for him- 
self, and testified that he had not intended to convey the 
land claimed’ by the plaintiff, but other land, which he de- 
scribed. This testimony was not objected to by the plaintiff: 
Upon cross-examination the plaintiff asked the defendant if 
he had not made certain declarations inconsistent with his 
present testimony, amongst others that he had intended to 
convey the lands as claimed by the plaintiff. The defendant 
answered that he had not. Thereupon the plaintiff offered 
evidence showing that the defendant had made such declara- 
tions. To this the defendant objected, but it was admitted 
by the Court. 

Verdict for the plaintiff; judgment accordingly; the de- 
fendant appealed. 


Leitch and N. A. McLean, for the appellant. 
F. H. Busbee, contra. 


Ropman, J. In this case the appellant did not exe- (736) 
cute an undertaking for the costs of the appellee to a 
sum not exceeding five hundred dollars, as required by C. C. 
P., see. 303, but executed a bond in the penalty of one hun- 
dred dollars. The plaintiff moved to dismiss the appeal on 
this ground; and the defendant moved to be allowed to file 
a proper undertaking, nunc pro tunc. Under the general 
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power of the Court to amend any proceeding, we allowed the 
latter motion, and the required undertaking having been 
given, there remains no ground for that of the plaintiff. It 
would seem that the attention of the profession has not been 
directed to the requirement of sec. 309, C. C. P., which 
requires that when an appeal is taken with the effect of 
vacating the judgment appealed from, a copy of the under- 
taking, with the names and residence of the sureties, shall be 
served on the adverse party, with the notice of the appeal. 
This provision is not made expressly to apply to an under- 
taking for the costs only, under sec. 303, but the two cases 
seem to stand on the same principle. Of course, in both 
cases, the time for giving the undertaking may be enlarged 
by order of the Judge. 

As to the questions of evidence: The plaintiff claimed 
through one Cromartie, to whom the defendant had con- 
veyed lands by the following description: “also seven hun- 
dred and fifty-two acres of land, including the lands I now 
live on, and adjoining the same.” It was conceded that the 
piece of land on which the defendant was living at the date 
of the deed passed by it; this piece, however, was only part 
of that claimed by the complaint. In order to show his title 
to the residue the plaintiff was allowed “to introduce parol 
evidence, showing that the defendant resided on one certain 
tract at the time of the execution of the deed, and that the 
tracts described in the complaint, added to this tract, cor- 
responded, as to the number of acres, with the quantity called 

for by the deed.” It does not appear that any other 
(737) evidence was introduced tending to make certain the 

very uncertain description in the deed. The princi- 
ples respecting the use of parol evidence to explain an uncer- 
tain description in a deed are familiar, and are very clearly 
set forth in 1 Green. Ev., sec. 286, e¢ seq. ; and in proposition 
VII of V. C. Wigram, cited in the note to sec. 287; and in 
Deaf and Dumb Institute v. Norwood, 45 N. C., 65. It is 
always admissible for the purpose of applying the description 
to the subject-matter: for example, in this case, to show what 
lands the grantor lived on; and if he had said “all my lands 
adjoining the piece I live on,” evidence might have been . 
offered to show what lands he owned adjoining. It is always 
competent, by evidence, to enable the Court to oceupy the 
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point of view of the grantor with respect to the property 
which it may be alleged was conveyed; and for this purpose 
it may sometimes be important to prove the quantity of a 
particular tract. The Court say, in Proctor v. Pool, 15 N. C., 
370: “Quantity is not generally descriptive, though it may 
be so, as, if a person own two lots, one of half an acre and 
the other of an acre, and grant his acre lot, the larger lot 
will pass, though a few feet more or less than an acre.” If, 
therefore, the plaintiff in this case had proved that the de- 
fendant owned land adjoining his residence, which, with the 
residence piece, contained less than 752 acres, or just that 
quantity, or but a trifling excess, such proof might be sufli- 
cient to show that the grantor intended to convey all his 
lands adjoining his residence. Carson v. Ray, 52 N. C., 
609. But if the quantity is considerably in excess, what is 
there in the deed to show whereabouts in the larger body the 
752 acres is to lie? Is it to join the residence piece on the 
north or the south? Is it to be in the shape of a square, or 
a circle, or a triangle? It is not necessary to say that there 
‘an be no evidence by which the land can be identified under 
such circumstances, but we cannot readily imagine 

any. His Honor erred in permitting mere evidence (738) 
of quantity to go to the jury as sufficient by itself to 

enable them to identify the land. In the case supposed, of 
the grantor owning considerably more than 752 acres, we 
think the Court should have told the jury that the desecrip- 
tion was too vague and uncertain to pass anything. Ed- 
mundson v. Hooks, 33 N. C., 373. Ty Waugh v. Richardson, 
30 N. C., 470, and McCormick v. Monroe, 46 N. C., 13, it 
was held that mere quantity is not a certain description. 
These cases are cited and distinguished in the late case of 
Melton v. Monday, ante, 295. 

II. The defendant should not have been allowed to prove 
“what it was his intention to convey by the deed. 1 Green. 
Ev., see. 277. If a solemn conveyance of land can be inter- 
preted, added to, or diminished, by the secret intentions of 
the grantor, or by his parol declarations afterwards, it will 
be anything but a muniment of title. The intention is to 
be ascertained from the deed, and, with certain exceptions 
stated in the text-books, it is a question of law for the 
Court. It is true that the defendant in this case did not 
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object to the evidence, but this could not authorize its ad- 
mission. It related to a matter which it was not for the jury 
to decide, and could legally have no weight whatever in the 
ease. Consequently, the counter-evidence of the plaintiff 
as to the declarations of the defendant was inadmissible. 
The judgment below is reversed, and there must be a 
Per Curiam. Venire de novo. 


Cited: Turner v. Batts, 83 N. C., 389. 








(739) 
WILLIAM HAIGHT vy. WILLIE G. GRIST. 


1. The United States statute (1866, ch. 184, sec. 9) providing that no 
deed, writing, etc., required by law to be stamped, which has 
been signed or issued without being duly stamped, ete., shall be 
admitted or used as evidence in any court, etc., is a rule of evi- 
dence for the Court of the United States only. 


2. Whether the courts of this State will enforce contracts which were 
not stamped by the parties, by design, to defraud the United 
States of revenue, quere. 


Civit action upon a bond, tried before Jones, J., at 
Spring Term, 1870, of Breavrorr. 

The answer relied upon the defense of set-off. Upon the 
plaintiff offering the bond in evidence, the defendant ob- 
jected to its being read, because it was not stamped. There- 
upon, the plaintiff moved that he be allowed to stamp it then, 
alleging that when it was executed neither party had a 
stamp, that it was not convenient then to procure one, and 
also, that the defendant, the maker, had authorized him to 
procure, affix and deface a stamp. The Court allowed the 
stamp to be affixed and defaced, and then the note was read 
to the jury. The defendant excepted. 

Verdict for the plaintiff; judgment accordingly; appeal 
by the defendant. 


Carter, for the appellant. 
(740) Battle & Sons, contra. 


Reape, J. No objection is made to the validity of the 
bond sued upon, excepting that it was not duly stamped 
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when offered in the evidence, as it was alleged by the de- 
fendant was required by the United States Revenue Act of 
1866, ch. 184, sec. 9. 

That act provides that “no deed, instrument, writing or 
paper required by law to be stamped, which has been signed 
or issued without being duly stamped or with a deficient 
stamp, nor any copy thereof, shall be recorded, or admitted, 
or used as evidence in any court, until a legal stamp 
denoting the amount of tax shall have been affixed (741) 
thereto, as prescribed by Jaw.” 

Our attention has not been called to any provision of law 
which authorized parties interested to affix stamps at the 
date of trial below, to writings, ete., that had been exe- 
cuted previously. It was said at the bar that a custom of 
that sort has sprung up in the country, owing to the diffi- 
culty of procuring stamps at the proper times and places. 
However convenient that custom may be, we have no ground 
for supposing that it has the sanction of law. The pe- 
riods during which, in some cases, stamps were allowed by 
statute to be affixed to papers previously executed have long 
since expired. 

Admitting that it is a vital matter with the government 
of the United States that its revenue laws shall not be 
evaded, it is equally clear that the enforcement of these, as 
well as of all its other laws, as a general proposition, must 
be left with the courts of that government. The United 
States is equipped with a complete machinery of its own for 
effecting all of its vast and manifold purposes. It does not 
look to the courts of the several States to remove obstruc- 
tions from its path or to carry out its views. Whenever 
there are exceptions to this rule they rest upon definite and 
clearly expressed statutory provisions. The general doctrine 
is that neither the enforcement nor the obstruction of its 
revenue laws is within the province of the States, or of any 
department thereof. It is therefore in accordance with long 
settled and widely extended rules of constitutional construc- 
tion that the general expression, “any court,’ which is 
found in this statute of the United States, means only “any 
court of the United States,” and does not include courts of 
the respective States. See the well-considered case, Car- 
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penter v. Snelling, 97 Mass., 452, as well as other cases cited 
for the plaintiff at the bar. 

We are therefore under no necessity of discussing the 

power of Congress to devolve upon State courts the 
(742) duty of protecting the revenue of the United States, 

or its power to affect the laws of evidence as previ- 
ously administered in such courts. 

There is no allegation in the.case before us that the 
stamp was omitted with an intent by the parties to defraud 
the United States of its revenue. -If such had been the case, 
we would gravely consider whether public policy does not 
forbid our courts to give the plaintiff relief. The commonly 
received principle of public law which forbids the enforce- 
ment of the revenue law of other States has been reprobated 
by Story in his Conflict of Laws, and he quotes Pothier and 
other writers to the same effect. It may be that this prin- 
ciple is too firmly established to be overthrown except by 
legislation. However, it is mere matter of speculation in the 
case before us, where no fraud upon the United States is 
suggested. 


We place this decision upon the ground that the expres- 
sion, “any court,” in the statute cited does not include 


State courts. 
Per Curiam. Judgment affirmed. 


Cited: Dodson v. Moore, ante, 515; Sellars v. Johnson, 
65 N. C., 109; Ratliff v. Ratliff, 131 N. C., 427; Davis v. 
Evans, 133 N. C., 321. 
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(743) 
WALTER CROOK vy. DAVID 8S. COWAN., 


. If one send by mail an absolute and specific order for certain goods 
to a merchant who sells such goods, the latter need not reply by 
mail engaging to send them; the contract will be complete upon 
his at once complying with the order. 


2. This is so even where the thing ordered must be manufactured by 
the merchant before it is sent, at least’where it can be manufac- 
tured without much delay, ex. gr., in case of the making up of 
carpets, where the merchant is a carpet seller: Therefore, 


3. Where the defendant, who resided near Wilmington, sent (10 De- 
cember, 1866) by mail an order to a carpet merchant of Balti- 
more for two carpets similar to those which the merchant had 
furnished to a friend of his (“good 3-ply carpet, medium color,” 
ete., etc., giving size and proportion of rooms: “I want good, 
durable carpets, and wish you to have them made up; you can 
forward them to my address at Wilmington, N. C., per express, 
Cc. O. D.,” ete., ete.), and the order was received 14 December, 
and the carpets forwarded by express 21 December and duly re- 
ceived in Wilmington at the express office: Held, that the con- 
tract was complete, there being no need that the merchant should 
have answered by mail, engaging to comply with the order. 


By RopMAN, J., dissenting: 


Although no reply by mail assenting to the offer to buy be needed 
where the article is transmitted immediately, it is otherwise in 
all cases where the preparation of such article requires the lapse 
of time. Such lapse of time as is reasonable for the preparation 
of the article, if it be unreasonable for withholding notice of as- 
sent to the offer by the customer, leaves the latter unbound by 
the contract. 


AssumpsIt, tried before Russell, J., at December Special 
Term, 1867, of New Hanover. 

The action was brought to recover the price of two carpets, 
the transaction in regard to which is presented in the follow- 
ing correspondence: 


Roseson, N. C., 10 December, 1866. 


WALTER CROOK, JR., Esq., Baltimore. 

Sir :—General R. of Wilmington has kindJy furnished me your 
name, and recommends your house. 

I want similar carpets for two rooms—good 3-ply carpet, medium 
color, small figures. I would prefer no white in them. Description 
of rooms: No. 1, 14 feet 6 inches by 16 feet 3 inches square; No. 2, 
14 feet 2 inches by 16 feet 3 inches square, For jambs of chimney, 
four (4) pieces, one breadth, each piece 5 feet 8 inches (5, 8 in.) long. 

I want good durable carpets, and wish you to have them made up. 
You can forward them to my address at Wilmington, N. C., per ex- 
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press, C. O. D., or else advise me of the cost and I will remit while 
you are having them made up. Number each as per description. 


Yours respectfully, D. S. CowANn. 


(744) 


This letter was received by the plaintiff upon 14 Decem- 
ber. The defendant, receiving no reply, sent the following 
telegraphic dispatch: 


WILMINGTON, N. C., 26 December, 1866. 
(Received at Baltimore, 26 December). 
To WALTER CROOK, Jr., Baltimore Street: 


Have you received an order for carpets? If so, do you intend send- 
ing them? D. S. Cowan. 


The next communication was the following: 


BALTIMORE, 16 January, 1867. 
Mr. D. S. Cowan, Wilmington, N. C. 

Dear Sir :—I have the pleasure to notify you that we have this day 
received advice from Adams Express Company that the carpets or- 
dered by you through letter dated 10 December, 1866, are at their office 
in Wilmington on hand, their notification having, up to date, received 
no reply. Be good enough to respond. The goods were shipped you 
21 December, 1866. Yours, etc., WALTER CROOK, JR. 


Ropeson, N. C., 18 January, 1867. 


WALTER CROOK, JR., Baltimore, Md. 

Dear Srr:—I was somewhat surprised on yesterday at receiving a 
notification of the fact that a roll of carpeting was in the express 
office for me. I declined to receive it, and cannot let it go back to 
you without a word of explanation in justification of myself. 

It was on or about 10 December, 1866, that I wrote you, ordering 

carpets. I received no acknowledgment of my letter, and I 
(745) was in doubt whether it ever reached you. On 26 December 

I dispatched you a telegram from Wilmington to the follow- 
ing effect, to-wit: 


WALTER CROOK, Jr., Baltimore Street, Baltimore: 


Have you received an order for carpets? If so, do you intend send- 
ing them? D. S. Cowan. 


The above copy I got from the original on file in telegraph office in 
Wilmington on yestefday. I called at telegraph office frequently 
from 26 December to 2 January, 1867, seeking a reply, but received 
none. Concluding that my letter had miscarried, and consequently 
you did not understand the dispatch, I bought carpets in Wilmington 
and had them made up. Agreeable to the above facts, I cannot think 
I am morally bound to take the carpets. Should you think differently 
I will be pleased to hear from you. 

Yours very respectfully, D. S. Cowan. 


628 





N. C.J JUNE TERM, 1870. 





CRrooK v. COWAN. 








Some other letters passed between the parties, presenting 
their respective views of the controversy, but they are not 
material here. It was further in evidence that by general 
custom, known to all who had any dealings with the express 
company, the letters C. O. D. marked upon goods mean 
that such company is not to deliver the goods without pay- 
ment of the bill for the purchase money which accompanies 
them, and that the carpets sent to the defendant were so 
marked. 

The counsel for the defendant requested the Court to 
instruct the jury: 

1. That there was no contract. 

3. That, if there was a contract, the failure of the plaintiff 
to reply to the original order of the defendant, and to his dis- 
patch of 26 December, 1866, authorized the latter to believe 
that the order would not be complied with, and that, 
so, the defendant was discharged. The Court de- (746) 
clined to give either instruction. 

Verdict for the plaintiff, ete. Appeal by the defendant. 


No counsel for the appellant. 
Strange, contra. 


Reape, J. If one writes to another, who has not offered 
his property for sale, proposing to buy, the letter is of course 
nothing but an offer, and is of no force until the other 
answers and accepts the offer; then the contract is made. 
But if one holds his property out for sale, naming the terms, 
and another accepts the terms, the contract is complete; or, 
if one bids at an auction, and the hammer falls, the contract 
is complete; or, if one advertises, offering a reward for 
something to be done, as soon as the thing is done the con- 
tract is complete, and the reward is due. So, in our case, 
»the plaintiff held himself out as a carpet manufacturer and 
vender, and offered his carpets for sale, and invited pur- 
chases; and when the defendant sent him the unconditional 
order for carpets, that was an acceptance of his offer, and the 
bargain was struck, and the moment that the carpets were 
delivered to the express, the agent designated by the defend- 
ant to receive and transport them and collect the bill, the 
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delivery was made, and the property passed to the defend- 
ant. But, if that were not so, our case is stronger than 
that. Consider the case as if the first offer was made by the 
defendant to the plaintiff. The defendant, knowing that the 
plaintiff was a carpet vender, sent him an unconditional 
order for carpets, specifying the express as the agent to re- 
ceive and transport them, and to collect the bill, and the 
order was filled to the letter. Thereby the offer was ac- 
cepted, the property in the carpets passed to the defendant, 

and he became liable for the price, as for goods sold 
(747) and delivered. The order was an offer, the filling the 

order was an acceptance; and an offer and an accept- 
ance is the common definition of a contract. 

The defense is put upon this ground: the defendant’s let- 
ter to plaintiff was only an offer; there was no contract 
until the plaintiff accepted it and notified the defendant; 
and the notice ought to have been by mail, within a reasona- 
ble time. 

The plaintiff says that he did assent immediately upon the 
receipt of the order, and forwarded the carpets as soon as he 
could ‘have them made up, which was within a reasonable 
time—seven days, and that this was all he had to do. The 
point of divergence between the plaintiff and defendant is 
that the defendant says the plaintiff ought to have notified 
him by mail that he had accepted the offer and forwarded 
the goods; that merely filling the order, although in the 
exact terms thereof, was not an acceptance, without notice. 
The propriety of giving notice by mail must depend a good 
deal upon the cireumstance of each particular case, as, if 
the order requires it, or, if the order is not sufficiently spe- 
cific, and leaves something further to be arranged, or, if con- 
siderable time must pass in the manufacture of the article, 
or, if the route or means of transportation is not known, or 
the vovage long and dangerous, and the like. But if an 
offer and an acceptance—an unconditional and specific order, 
and an exact fulfillment, as in this case—does not complete 
the contract, how would it be possible to complete a contract 
by mail? A sends an unconditional order to B, and instead 
of B filling the order, he writes back that he accepts the 
order and will fill it, but in the meantime A may have 
changed his mind, and lest he has, he must write back to B, 
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and so on forever. Adams v. Lindsell, 1 B. & Ald., 681, 
is the leading English case, illustrating, and repudiating, 
this cireumlocution; and that case has been followed 

ever since both in England and America, as is said in (748) 
1 Parsons Contracts, note p, page 483. In that case 

it was said, speaking of the above rule: “If it were not so, 
no contract could ever be made by post. For if the de- 
fendant was not bound by his offer, when accepted by the 
plaintiff, until the answer was received, then the plaintiff 
ought not to be bound until after he had received the notifica- 
tion that the defendant had received his answer and assented 
to it. And so it might go on ad infinitum.” 

We admit that the rule, that filling an order completes the 
contract, is confined to unconditional and specific orders. 
And, if the purchaser thinks proper, he can make his order 
as guarded as he pleases) He may say: “I want such 
goods; can you furnish them? If so, at what price, and 
within what time? Inform me by return mail. I will pay 
if the goods arrive safe, otherwise not,” and the like. Then 
he will not be liable unless the terms are strictly complied 
with. 

In the case before us the order was unconditional and 
specific, and was complied with to the letter. The defend- 
ant did not ask the plaintiff to inform him whether he 
would fill the order. He had no doubt about it. It was the 
plaintiff's business to fill such orders, and the defendant had 
confidence in him. So far from requiring the plaintiff to 
notify him by mail, he impliedly informed him that he need 
not do so: “Send the goods by.express, C. O. D., without 
more say; and send the bill by express for collection; or, if 
vou are afraid to trust me, then, and in that case only, you 
may write to me and-I will send the money, before you ship 
the goods,” is, substantially, what the defendant said in his 
order to the plaintiff. There was no use in informing the 
defendant by mail of the shipment of the goods, because the 
express is as speedy as the mail; and there is certainly no 
magic in sending by mail. And sending the goods is 
the best notification. 749) 

The defendant also complains that the plaintiff 
did not answer his telegram. The answer is, that neither the 
mail nor the telegraph had been designated as the means of 
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communication, but the express. And it was the defendant’s 
misfortune, if not his fault, to go elsewhere than to the place 
designated for information. His duty ended when he deliv- 
ered the goods to the agent designated by the defendant, the 
express, with the bill for the price to collect. The goods 
were at their destination—the express oftice—when the de- 
fendant sent his telegram. He did not go to the express 
oftice at all, and offers no explanation why he did not, but left 
the plaintiff to infer, as he seems to have done, that his pur- 
pose was to avoid the contract. 


Ropman, J. (dissenting). The question in this case is 
whether what took place between the plaintiff and defendant 
amounted to a complete contract of sale or to a binding 
contract by the defendant to accept and pay for the goods, 
so as to enable the plaintiff to recover the price. 

The letter of the defendant of 10 December, was merely 
an offer to purchase the goods named; it is called an order ; 
but an order on a merchant or manufacturer for a specified 
article—that is, a request to sell the article to the writer— 
can be nothing but an offer to purchase. It does not bind 
the proposed vender until it is assented to by him; nor can 
it bind the proposed vendee until the vender himself be- 
comes bound; a contract which binds only one of the parties 
(except in certain special cases, as where one of the parties 
is an infant, ete.) is an impossibility. 

“A mere affirmation or proposition is not enough.” 
“There must be a request on one side, and an assent on the 
other.” 1 Pars. Cont., 475; Chit. Cont., 9-15. ‘A contract 

includes a concurrence of intentions in two parties, 
(750) one of whom promises something to the other, who, 

on his part, accepts such promise. A pollicitation is 
a promise not yet accepted by the person to whom it is made.” 
1 Pothier Obl., 4. 

“Tt takes two to make a bargain,’ is a maxim of law, the 
soundness of which strikes the good sense of every one, 30 
that it has become a common saying.” Pearson, J., in 
Spruill v. Trader, 50 N. C., 41. 

It is unnecessary to attempt to enforce so familiar a prin- 
ciple by illustration; but the decision of this case depends 
on bearing it in mind, and fairly applying it. The assent 
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must be given in a reasonable time. If the proposition be 
by letter, the assent must be given by letter, by the first 
post on the next day, unless further time be allowed by the 
proposition. 1 Pars, Cont., 483, note p; Dunlop v. Higgins, 
1 H. L. Cases, 381; Mizell v. Burnett, 49 N. C., 249; 
Meynell v. Surtees, 31 E. L. and E., 475. 

The point of the case is, Was the proposition of the de- 
fendant assented to by the plaintiff, so as to convert it from a 
mere offer into a binding contract ¢ 

First, to put away what is not material: The letter from 
plaintiff to defendant, of 16 January, 1867, was not such 
an assent, because it was not intended as such, and was not 
given in reasonable time, even if we admit that the defend- 
ant’s original offer was kept open by his telegram of 26 De- 
cember, for a reasonable time thereafter. Mizell v. Burnett, 
and Dunlop v. Higgins, ubi sup. 

So that the question becomes at last, whether the delivery 
of the goods to the carrier on 21 December was such an 
assent. In considering this, it must be borne in mind that 
the defendant never received any notice other than this, 
either that the plaintiff assented to his proposition to pur- 
chase and would send the goods accordingly or that he had 
complied with it by a delivery to the carrier, or any 
reply to his telegram of 26 December, inquiring if (751) 
the plaintiff intended to send the goods. 

The proposition, that the mere delivery of the goods to the 
carrier on 21 December was equivalent to an assent com- 
municated to the plaintiff in a reasonable time, and com- 
pleted the contract, so as to vest the property in the defendant, 
or to bind him to accept and pay for the goods, can only be 
maintained on one of two grounds: 

1. That a compliance with the terms of a proposition to 
purchase goods that require to be manufactured, or in some 
way prepared for use, and which preparation must oceupy a 
time more or less considerable, but greater than what would 
be a reasonable one within which to give an assent to the 
proposition, is a sufficient assent, or will suffice in lieu of 
such assent; or, 

2. That the carrier was the agent of the defendant to 
manifest such assent, and did manifest it, by receiving the 
goods. 
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As to the first ground, which seems principally relied on: 
When goods are sent in compliance with an order, and are 
accepted by the vendee, of course no question as to his lia- 
bility for the price can arise. ‘If they are sent immediately 
upon the receipt of the order, or within what would be a 
reasonable time for giving an assent thereafter, and a bill 
of lading or equivalent document is sent to the vendee, 
as is usually the case, or if he is informed of the arrival of 
the goods at their destination; that also is sufticient notice 
of the vender’s assent. Notice of the assent in due time is 
indispensable, but it is not material how or through whom it 
is given. It is only when there is a delay in the transmission, 
beyond what would be deemed a reasonable time for the 
vender’s assent, either from a difficulty in collecting or pre- 
paring the goods, or from any other cause, that the question 

whether a compliance with the proposition is equiva- 
(752) lent to or dispenses with the vender’s assent, is likely 

to arise. In such a case [ hold that mere compliance 
by preparing and sending the goods within what, considering 
the time necessary for the preparation, is a reasonable time 
for that purpose, but within what is an unreasonable time for 
the communication of the vender’s assent, is insufficient, and 
that the proposition to purchase must be assented to in a rea- 
sonable time, and notice of the assent given to the proposed 
vendee. It is from not noticing the distinction between 
eases in which a delay does or does not occur, that any diffi- 
culty in the decision of this case can arise, and attention to 
it will reconcile and explain every case in which it is held 
that a delivery to a carrier vests the property in the con- 
signee—a doctrine which, properly understood, is incontesta- 
ble. If the proposition were true, it would form so wide 
and important an exception to the general and admitted rule, 
requiring a personal communication of assent to a proposing 
purchaser, that, as such, it could scarcely have escaped 
prominent notice by the able writers on the law of contracts 
with whose works the profession is familiar. Yet no such 
exception is found, and no case has been cited, and we may 
suppose none can be found, in which, in a case substantially 
like this, an assent like that which it is contended is sufficient 
in this case has been so held. The contrary is expressly 
stated in 1 Pars. Cont., p. 475, note ¢, citing the cases of 
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Johnson v. Fessler, 7 Watts, 48, and Ball v. Newton, 7 
Cush., 599. 

There are many cases in which it has been held that upon 
an offer to guaranty, a compliance with the offer is not suffi- 
cient; notice must also be given to the proposing guarantor 
that his terms are accepted. 1 Pars. Cont., 478, note h; 
Mclver v. Richardson, 1 M. & S., 557; Mozley v. Tinker, 
1 M. G. and R., 692; Cope v. Albinson, 16 E. L. and E., 
470; Shewell v. Knox, 12 N. C., 404; 2 Pars. Cont., 

13. These cases are strictly analogous. The same (753) 
principle must, necessarily apply to an offer to pur- 
chase goods as to an offer to make any other contract. 

In the case of an order for goods, such as in this case, 
where a certain time, more or less considerable, must be 
consumed in obtaining or manufacturing them, so that there 
is a delay in complying with the order, it would be unrea- 
sonable to hold that the party making the offer to purchase 
was to remain ignorant during all such time, whatever its 
duration may be, whether or not the vender had assented to 
his offer; and to remain bound while the other was loose; 
and finally to receive no other notice that his letter had been 
received and his offer assented to than such as may be im- 
plied from a delivery of the goods to a common carrier. In- 
stead of being only for a carpet, which, as it happened, 
required only ten or eleven days to be prepared for use, the 
offer might have been for a steam-engine, or other elaborate 
article which would require months in its fabrication; or it 
might have been for an article of fluctuating value, which, 
if the rule contended for were established, the vender might 
legally send or not, according to his interest. The value or 
the character of the goods cannot change the principle of 
law requiring an assent to the proposal. To hold otherwise 
will be, in my opinion, to violate a recognized principle of 
universal commercial law, to encourage negligence and a 
wanton disregard of settled commercial usage; and to intro- 
duce a perplexing and injurious uncertainty into a very im- 
portant class of commercial dealings. 

But it is said, it was the duty of the express company to 
have given notice to the defendant of the arrival of the goods. 
This may be conceded. But the question would still remain 
whether such notice would have been a sufficient and legal 
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assent by the plaintiff. I think it would not have been, 

because not in reasonable time for that purpose. 
(754) Moreover, if the express company neglected its duty 

in this respect, to whom is it liable? To the owner of 
the goods, certainly; but the question of ownership is the 
one in controversy, and it is a begging of the question to as- 
sume that the defendant could recover of the company for 
such omission. 

Again, it is said it was the duty of the defendant to have 
called at the express office in Wilmington, where he would 
have heard of the arrival of the goods. But how could this 
duty be thrown on the defendant until he had received an 
answer to his letter to the plaintiff? Was it not more con- 
venient for the plaintiff to answer that letter than for the 
defendant and all others similarly situated to call daily at 
the express office, for an indefinite time, inquiring for goods 
which they had received no notice would be sent? Is this 
the common usage in the great commercial cities? If it is, 
it could searcely fail to be well known to us from the incon- 
venience it would occasion. How long was the defendant to 
continue calling? I think these questions cannot be answered 
without displaying the erroneous conception on which the 
whole argument for the plaintiff is founded. 

Again, it is said the plaintiff is a dealer in carpets, and 
offered to all the world to sell them, and that the letter of the 
defendant, therefore, instead of being an offer to purchase, 
was, in fact, an assent to the plaintiff’s offer to sell. This 
principle, it is true, applies to a class of cases in which a pub- 
lie officer, or a private individual, offers a certain reward to 
any one who will capture an offender. In such cases the terms 
are fixed and certain, and the doing the act for which the 
reward is offered, before the offer is revoked, and notice that 
it has been done, suffices. But those cases are sui generis, and 
a well-known exception to the genera] rule, which arises out 
of the impossibility of giving a previous assent to the offer. 
When was such a principle ever applied to the case of a 

merchant or manufacturer? Is such an one so noto- 
(755) riously bound to manufacture and send his goods to 
every one who will send him an order, C. O. D., that 
the person sending such an order has no occasion to look for 
a reply to his letter, but may confidently go to the express 
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office to get them in a reasonable time for their manufacture 
after the receipt of his order in due course? How can he 
know how long it will take to manufacture the goods, or that 
the merchant will trust him to pay on delivery? The goods 
may be spoiled in the course of manufacture for the use of all 
others. The merchant or manufacturer may be out of the 
particular goods, or he may have quit business, or there may 
be many other reasons to prevent a compliance. There is no 
proof that the plaintiff in this case offered his goods for sale 
otherwise than as merchants and manufacturers in general 
do, and it will probably take the mercantile community 
somewhat by surprise to discover that the consequences of a 
general advertisement are such as are supposed. 

As to the second ground: All the reasons which support 
the necessity for an assent to an offer to purchase imply that 
the notice of the assent must be to the proposed purchaser 
in person, or to some agent appointed by him for that pur- 
pose. Did the defendant appoint the express company his 
agent for that purpose? The defendant in fact never made 
the carrier his agent for any: purpose, even to receive the 
goods; he offered to do so, but to say that this offer, unac- 
cepted by the plaintiff, was a complete and effective contract 
for that purpose is to beg the very question we are discuss- 
ing, and to confound all distinction between an offer to con- 
tract and a completed contract. 

But, waiving that point, it seems clear that the defendant 
never made, or intended to make, the carrier his agent to 
receive notice of the acceptance by the plaintiff of his offer 
to purchase. Brown (Actions, 200) takes the distinction 
thus: “Where the sale is complete, so that the vendee 
is bound at all events to receive the goods, or, if he (756) 
do not, is liable to an action by the vender for the 
price, a delivery by the vender to the carrier is, in law, a 
‘delivery to the vendee,” ete. “But where the sale is not com- 
plete (as in the case of a sale of goods above the value of 10 1., 
where the provisions of the statute of frauds have not been 
complied with) a delivery to a carrier not named by the ven- 
dee is not sufficient, as there must be an acceptance by the 
vendee (within the meaning of the statute), as well as a de- 
livery by the vender. And an acceptance by a carrier not 
named by the vendee is not an acceptance by him.” He says 
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that the question in a case where the carrier was named by the 
vendee had not been decided, but in a note he intimates the 
opinion that such naming would make no difference. Cer- 
tainly the mere offer to authorize the carrier to receive the 
goods in this case cannot be construed to confer on the ear- 
rier the additional power of completing the sale. The nam- 
ing the carrier simply as carrier can confer on him no power 
beyond that of carrying the defendant’s goods. Whether or 
not any particular goods were the defendant’s must depend 
on the proof of the contract between him and the plaintiff, 
and is independent of any act of the carrier. 

It being thus shown that the defendant by naming the 
carrier gave him no authority to contract for him, or to re- 
ceive the plaintiff’s assent to his offer, did any such author- 
ity result simply from his employment and duty as a public 
carrier? If such be the power of a public carrier, and such 
the result of a mere delivery of goods to him, why has it 
ever become a general, if not universal, usage for a consignor 
to take from the carrier a bill of lading, receipt, or equivalent 
document and to forward it to the consignee? If the car-, 
rier is so far the agent of the consignee that a delivery to 
the carrier must be presumed to be known eo instanti to the 

assignee, such a custom would for most of its pur- 
(757) poses be unnecessary, and could never have grown up. 

That it is a usual and ordinarily an indispensable 
duty of a consignor on a shipment by sea, is too notorious to 
need or to find support from decisions. It is also usual on a 
shipment by river or canal. 1 Pars. Ship. and Ad., 180; 
Dows v. Green, 16 Barb., 72; Bryans v. Nix, 4 M. & W., 
775. Such a document is the symbol of property; without 
it, in general, upon a shipment, the property does not pass to 
the consignee, and certainly a consignor who omitted to take 
and forward it would be liable to the consignee for all dam- 
ages which might result. That the same rule applies on land, 
we have high authority. Mr. Parsons says (1 Ship. and Ad., 
186): “It is now.quite common for our railroad companies 
and perhaps other carriers to give a receipt closely re- 
sembling a bill of lading,” ete. And Chancellor Kent (2 
Com., 499) says: “A delivery to any general carrier, when 
there are no specific directions out of the common usage, is a 
constructive delivery to the vendee; and the rule is the same 
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whether the goods be sent from one inland place to another 
or beyond sea. The delivery to the agent must be so per- 
fect as to create a responsibility on the part of the agent to 
the buyer, and if the goods be forwarded by water the vender 
ought to cause them to be insured if such had been the usage, 
and he ought in all cases to inform the buyer with due dili- 
gence of the consignment. 

In Clarke v. Hutchins, 14 East, 475, Lord Ellenborough 
says that when a vender receives an order for goods to be 
forwarded by a carrier, it is his duty to deposit them with 
the carrier in the usual and ordinary way, and with the usual 
precaution, and to do whatever is necessary to secure the 
responsibility of the carrier for the safe delivery of the goods, 
and to give the purchaser an indemnity in case of loss. In 
Buckingham v. Levi, 3 Camp., 414, it was held to be the 
duty of a vender in such a case to take a receipt, and 
that a mere delivery without taking a receipt, and (as (758) 
is implied) sending it to the vendee, would not charge 
the vendee. See also, 1 Pars. Cont., 533. 

If the necessity for this custom were not proved by its ex- 
istence, many reasons might be assigned for it. Without 
some document of title (bill of lading, receipt or correspond- 
ence, Bryans v. Nix, ubi sup.) the consignee might have a 
difficulty in obtaining possession of the goods; he might want 
to insure them during their transit, or to sell, or to borrow 
money on them. The rule must be the same whether the 
goods be a carpet or many bales of cotton. Neither can it 
make any difference whether the voyage be a short one, as 
from Baltimore to Wilmington, or a comparatively long one, 
as from San Francisco to New York; or whether it be 
wholly by land or water, or partly by both. The rules of 
law are founded on deeper principles than to be affected by 
such accidents as the nature of the highway or of the vehicle. 


Per Curiam. Affirmed. 
Cited: Ober v. Smith, 78 N. C., 316; Bank v. Miller, 106 


N. C., 349; Hunter v. Randolph, 128 N. C., 92; Cowan v. 
Roberts, 134 N. C., 421. 
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(759) 
Cc. H. WOMBLE, exr., etc., and others v. A. M. GEORGE and wife. 


1. In a case where the creditors of an estate refused to receive Con- 
federate money for their debts, it was Held, that the executor was 
not chargeable for failing to sell slaves which came into his hands 
in May, 1863, and were afterwards lost by emancipation, but 
that he was chargeable as for the subsequent hire of such slaves. 


2. An executor is not chargeable with the rents and profits of the 
realty. 


3. He is not to be credited with sums paid for taxes due upon the 
land after the testator’s death, nor with money advanced to pro- 
cure supplies for the widow and her family after her husband's 
death. 


(Finger v. Finger, ante, 183; Floyd v. Herring, ante, 409, and Fike v. 
Green, ante, 665, approved). 


Exceptions to referee’s report, tried by Tourgee, J., at 
Spring Term, 1870, of Cuaruam. 

The plaintiff C. H. Womble, as executor of Cornelius 
Womble, deceased, filed his bill in equity, alleging the loss 
of the personalty belonging to his testator by accident, con- 
nected with the results of the late war, and asking for license 
to sell the realty for the purpose of paying debts. The 
answer set up as a defense that the personalty had been 
lost, not by accident, but by the /aches of the plaintiff’s pred- 
ecessor in his office as executor. There was a reference 
upon this issue. The referee made a report, and exceptions 
were filed thereto by both parties. 

The testator died in March, 1863, bequeathing to his widow 
and children a considerable estate, real and personal, and 
appointing his four sons executors. Of these Jehu qualified 
at May Term, 1863. He was conscribed into the Confederate 
army, 6 October, 1864, was afterwards captured, and died 
in captivity in May, 1865. The plaintiff qualified as execu- 
tor at November Term, 1865. This bill was filed to Fall 
Term, 1867. 

It is unnecessary to state the contents of the will, except 

that the testator devised to the defendants a tract of 
(760) land “after paying me the purchase money for said 
land, which is about $480, and if they fail to pay the 
purchase money with the lawful interest, ete., as much as 
may remain unpaid is to be taken out of their portion of 
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my estate.” In the event it turned out that there was 
no portion of the estate going to the defendants; where- 
upon they claimed that, as this result was owing to the laches 
of the executor, he, and not they, was chargeable with the 
$480 and interest. On the other hand, the executor claimed 
that it was a subsisting debt, charged upon the land, and to 
be paid to him as a part of the personal assets. 

After the qualification of Jehu Womble, upon learning 
that the creditors of the estate would not receive Confederate 
money in payment of their debts, he turned over the per- 
sonalty, consisting of slaves, stock upon the farm, furniture, 
ete., ete., with the general consent of the creditors and lega- 
tees, to his mother, the widow, for safe-keeping, and they 
remained with her upon the land of the testator, the slaves 
until they were emancipated, and the other property until 
her death in October, 1865. 

Upon the qualification of the plaintiff, it was found that 
the personalty, other than slaves, was much wasted and de- 
preciated. A sale of what could be found thereof was had. 
The proceeds being insufficient for the purpose of paying the 
debts, this bill was filed. 

So much of the report as the discussion in the opinion ren- 
ders it necessary to state, is: 

1. That Jehu Womble was to be charged with the value 
of the slaves and other personal property inventoried by 
him. 

2. That he was to be charged also with the rents of the 
land. 

3. That he was to be credited with receipts for (761) 
taxes paid upon the property of the testator for 
1863-64-65. 

4. That an account presented by one 8S. T. Womble for 
$94.02 was not due from the estate. 

The facts in connection with this item were stated to be 
that it was for thirty bushels of wheat lent by S. T. Womble 
to Jehu to enable him to pay an account due by the estate 
to a physician for attendance upon the testator. 

5. He did-not charge him with the proceeds of the lands 
whilst in his mother’s possession. 

Each party filed several exceptions to this report. Of 
these it is important to state only the following: 
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Exception 3, by the plaintiff, That Jehu Womble was 
charged with the value of the slaves, 

4. That he was charged with the other personal property 
by him inventoried. 

5. That the account of S. T. Womble was not allowed. 

Exception 2, by the defendant, Because the referee did 
not charge Jehu Womble with the hire of the slaves for 1864, 
and parts of 1863 and 1865, 

3. Because he credited him with the tax receipts. 

5. Because he credited him with money paid by him for 
salt, cotton, a plow, ete., furnished to the widow after the 
testator’s death. 

His Honor overruled all the exceptions upon both sides. 
Each party appealed from so much of the judgment as over- 
ruled the exceptions filed by them respectively. 


Headen and Phillips & Merrimon, for the plaintiff. 
Manning, contra. 


Dick, J. The exceptions filed by the plaintiff and de- 

fendant raise objections to nearly every part of the report 

of the referee. We will consider the legal questions 

(762) which arise on the report, without following the pre- 
cise order in which they are presented. 

Cornelius Womble died in the Spring of 1863, leaving a 
will in which he disposed of his estate by various devises and 
bequests. At May Term, 1863, the will was admitted to 
probate, and Jehu J. Womble, one of the executors, was duly 
qualified. As there was no money on hand, under ordinary 
circumstances it would have been the duty of the executor to 
sell the personal property and pay off the debts of the estate. 
Upon inquiry, he ascertained that the principal creditors 
would not receive Confederate money in payment of their 
debts. 

In the Summer of 1863 Confederate money was the only 
currency of the country, and the personal property could not 
have been sold for its full value if payment had been de- 
manded in specie. : 

Under these circumstances, the executor, with the assent 
of most of the creditors and other persons interested, placed 
the property in the possession of the widow, the principal 
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legatee, to be kept until there should be a more favorable 
time to make a sale. We think that the executor acted wisely 
in not selling the property, and that he is only accountable for 
such property as was wasted or lost by the negligence of his 
agent. He was compelled to have an agent to take care of 
the property, as he was conscripted and ‘carried to the army 
in 1864, and died in the military service. He selected a 
prudent agent who was interested in taking good care of the 
property, and is not liable for loss occasioned by ordinary 
use, natural causes, accident, or by operation of law. Finger 
v. Finger, ante, 183; Fike v. Green, ante, 665. 

The real estate was not under the control of the executor, 
and the rents and profits did not constitute assets. The 
real estate passed to the devisee subject to the power of the 
executor to obtain a license to sell for the payment of debts 
upon a deficiency of personal assets. Floyd v. Her- 
ring, ante, 409; Fike v. Green, ante, 665. (763) 

The executor, prompted by natural affection, al- 
lowed the negroes to remain on the farm and labor for the 
support of his aged mother and dependent sisters; but in law 
he is chargeable for hire, if all the negroes, taken together, 
would have yielded a profit. His kindness to his mother did 
not free him from legal obligation, but it ought to appeal sue- 
cessfully to the generosity of his brothers and sisters. 

The fourth exception of the defendant must be allowed so 
far as it relates to taxes on the land, as it was not the duty 
of the executor to pay such taxes. 

The fifth exception of the defendant must be allowed, as 
the articles were not purchased for the benefit of the estate. 
But the amounts must be properly scaled. 

The fifth exception of the plaintiff must be allowed, as the 
account of 8. G. Womble was a debt against the estate. 

The sum of $430 mentioned in the will is a part of the 


'. personal estate, and is a charge upon the Moran tract of 








land, and must be collected by the present executor and ac- 
counted for in his settlement. 

As the report will be reformed, we have not noticed the 
exceptions as to the commissions allowed. 

There was error in the ruling of his Honor upon the ex- 
ceptions, and the report must be reformed in the particulars 
above indicated. 
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As both parties appealed, and some of the exceptions of 
each side are allowed, neither party is entitled to costs in this 


Court. 
Per Curiam. Ordered accordingly. 





(764) 


WILLIE WALSTON vy. BATTLE BRYAN, 


1..In a case where, prior to the act suspending the C. C. P., judg- 
ment had been taken in the Clerk’s office for want of answer, 
etc., and the defendant appealed to the Judge: Held, that the 
Judge had power to strike out such judgment and allow an an- 
swer or demurrer to be filed. 


2. The interest which a lessor reserves, for rent, in the crop of his 
tenant is not, before a separation thereof, liable to be levied on 
under an execution against the lessor. 


(Thomas v. Womack, ante, 657, approved). 


Civit action, before Jones, J., at chambers, for EpGr- 
coMBE, 16 March, 1869. 

The complaint stated that the plaintiff was assignee of one 
Griffin, of a crop of cotton (twenty-six bales), raised by the 
latter, upon land leased to him by John L. Bridgers as execu- 
tor of one Powell ; that Griffin was to have paid Bridgers one- 
fourth of the crop for rent, but claimed that as Bridgers 
owed him a debt, contracted by a partnership of which Bridg- 
ers had been a member, which was greater than the value of 
the rent, therefore he would retain the rent due to him as 
executor ; and that the defendant, as Sheriff, had levied upon 
and sold six bales of the cotton, after it had been bought by 
the plaintiff, under an execution against Bridgers as executor 
of Powell. It demanded judgment for the money realized by 
the defendant at such sale. ; 

The summons was issued, and service thereof was accepted, 
upon 26 January, 1869. It was returnable to the Clerk’s 
office, and required an answer or demurrer within twenty 
days, ete. On 3 March, 1869, the plaintiff demanded judg- 
ment, as no answer or demurrer had been filed. This was 
resisted by the defendant, upon the ground that the complaint 
did not set forth a sufficient cause of action, and he moved to 
dismiss the action upon that account. 
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The Clerk refused to allow such motion, and the (765) 
defendant appealed to the Judge. At chambers, the 
defendant renewed the above motion, and also moved to va- 
cate the judgment and to be allowed to demur. 

These motions were overruled, and the defendant appealed 
to this Court. 


Howard, for the appellant. 
Battle & Sons, contra. 


Ropman, J. For the reasons given in Thomas v. Womack, 
ante, 657, we think the Judge had the power to allow all 
amendments of the process and pleadings which were neces- 
sary to bring the case before him for decision on its merits. 

Without injustice to the Judge, we may assume that he 
would have allowed all such amendments if he had thought 
it within his power to do so. This Court has frequently rec- 
ommended to the Judges a liberal allowance of amendments 
in the process and pleadings, when the object is to pre- 
sent a case fairly on its merits. It is the object of all 
systems of procedure and pleading that cases should be so 
tried, and every case that goes off otherwise than by a de- 
cision on its merits, except where one party is grossly negli- 
gent, is a discredit either to the system or to the pleaders. 
We think that we are at liberty to consider this case as if 
the proper amendments were made, and as if the defendants 
had demurred generally to the complaint. We suppose that 
a decision from this point of view will be more acceptable to 
the parties than one which would merely send it back to 
the Judge to allow amendments which would at last bring it 
to this question. 

We are of opinion that the plaintiff states in his complaint 
a sufficient cause of action. It has been often decided 
. that where a tenant agrees to pay a certain part of the (766) 
crop as rent, the property of the whole crop is in him 
until the decision. The principle is the same when the land- 
lord is to pay a certain part of the crop to a laborer for his 
wages ; in such case, the property in the crop is with the land- 
lord until a decision. In whom the property remains until 
the separation depends in all cases upon the agreement; it is 
not a rule of law, it is simply a question of the interpretation 
of a contract. He who owns the soil during the year owns 
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the crop raised on it. Here the declaration states that 
Bridgers rented the land to Griffin, who agreed to pay part of 
the crop as rent; the separation, therefore, was to be made by 
Griftin, and the property in the whole crop vested in him until 
the separation was made. Here it was never made. The 
claim of Griffin to a set-off against the rent is wholly immate- 
rial, and does not affect the case. Neither does any question 
of the lien of a landlord on the crop for rent arise here. Such 
a claim is personal to the landlord, or to his assignee, and 
the defendant who represents an execution creditor of the 
landlord is not such assignee. In other words, the right of 
the landlord to the rent was a mere chose in action, which 
perhaps a creditor might have made available by supplemental 
proceedings, under sec. 264, et seq., of the C. C. P., but 
certainly his execution gave him no right, by a mere levy, 
to separate the rent from the whole crop, and then to sell 
any particular bales of cotton as being that share. The rent, 
for aught the creditor could know, might have been paid, in 
whole or in part; certainly he could not know that any par- 
ticular six bales of cotton represented that rent. The exe- 
cution in the hands of the defendant authorized him only 
to levy on the tangible property of Bridgers; the cotton which 
he levied on was not the property of Bridgers at all, but 
of the plaintiff. The act of the defendant, therefore, was 

unlawful, and the plaintiff might recover from him, 
(767) either the value of the cotton or the sum which the de- 

fendant sold it for. The plaintiff claims only the 
last. Considering a general demurrer to have been entered, 
we think it should have been overruled. 

The judgment of the Court below, therefore, was substan- 
tially right, and is affirmed. The plaintiff will recover his 
costs in this Court. 

Per Curiam. Judgment affirmed. 


Cited: Harrison v. Ricks, 71 N. C., 11; Kesler v. Corneli- 
son, 98 N. C., 385. 
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CRUMP v. MIMS. 


WILLIAM CRUMP vy. J. H. MIMS and others, trustees, ete. 


. If a rovd be dedicated by the owner of the soil to the use of the 
public and be used by them under such dedication, it becomes a 
public road immediately; it is only for the lack of other evidence 
of dedication that the lapse of twenty years is resorted to. 


. Where the dedication of a public road is once established, either 
py the lapse of time or otherwise, such obstruction or disuse as 
will afterwards defeat the dedication must continue for twenty 
years. 


. A public road over a ford is not done away with by the building 
at the same passage a bridge which affords the public a more 
acceptable transit, provided that the ford is used when the bridge 
is out of repair or down; and this, even where the owner of the 
adjacent lands erects a fence across the approaches, having a 
slip-gap in it at the road, which is used by the public whenever 
they have occasion to pass. 


. The raising of the water at the ford by a dam of a navigation 
company chartered by the State, so as to render it unfordable, 
only suspends the use of the franchise, and upon the destruction 
of the dam enjoyment of the franchise is restored. 


5. The rules of pleading at common law in regard to materiality, cer- 
tainty, prolixity, obscurity, ete., prevail under the Code of Civil 
Procedure. 


(Woolard v. McCullough, 25 N. C., 487; State v. Marble, 26 N, C., 318, 
and Jngram v. Hough, 46 N. C., 39, approved). 


Insunction, before Tourgee, J., on a motion to dissolve, 
at Spring Term, 1870, of CuarHam. 

The defendants, as township trustees, had em- (768) 
ployed one Thomas to open, from the abutments of a 
bridge, a way to an old ford across Cape Fear River at Hay- 
wood ; and upon his doing this, the plaintiff, who owned the 
land at that place, brought this action for damages for pulling 
down a fence, ete., and for an injunction. He obtained an 
order of restraint in vacation. At term the defendants an- 
swered, alleging that the way opened by them was a public 
road, and thereupon they moved to vacate the order. 

It appeared by the testimony that the ford was known as 
Quilla’s Ford as far back as in the year 1799, there being 
some evidence that the owner of the land had dedicated the 
passage to the use of the public even before that date. Pre- 
vious to that time the town of Haywood had been laid out, 
with one of its principal streets leading to the ford. Pre- 
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vious to 1818 the ford was part of a road worked and used 
by the public. In 1818 a bridge was built across the ford, 
which, after standing for six or eight years, was washed 
away. While the bridge stood, both it and the ford were 
used, at the option of travelers, and the ford continued to 
be used after the destruction of the bridge. Afterwards 
another bridge was built, which was carried away in 1830. 
During its continuance the ford was used whenever con- 
venient. 

In 1835 or 1836 another bridge, called Minnis’, was 
erected, which stood about fifteen years. In 1837 or 1838 a 
fence was built across the passage to the ford, 7. e., as we as- 
sume, on the locus in quo, which remained until the bridge 
was removed, except when temporarily swept away by fresh- 
ets. This fence was provided with draw-bars, which were let 
down by the traveling public at pleasure, and the ford was 
used whenever the’ bridge was unsafe. In 1852 or 1853 
another bridge was erected, which remained until 1854, and 
the ford was used as before. A dam of the Deep River Navi- 

gation Company raised.the water at the ford so that it 
(769) could not be used until 1865, when the dam was 
burned. 

His Honor allowed the motion to vacate, and the plaintiff 
appealed. 


Howze, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. (after stating the case as above). The above 
statement of facts fully supports, we think, the general con- 
clusions arrived at by his Honor. We are not éalled on 
to make a final decision on the facts. This will be the duty 
of a jury hereafter, when the parties go to trial upon the 
issue joined. Our duty is only to say whether the plaintiff 
has made a ease entitling him to a continuance of the injune- 
tion. It seems to us that he has not. 

Independent of the long use, there is some evidence tend- 
ing to show that before 1799 the then owner of the locus in 
quo had dedicated a road over it to the public. It does not 
require a user of twenty years, or of any definite time, for 
this purpose; any act done by an owner which clearly shows 
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such an intention on his part, and a subsequent use by the 
public, will suffice. State v. Marble, 26 N. C., 318. 

Putting that aside, however, it seems that ever since a 
time prior to 1799, the ford, and of necessity the approach 
to it, which is the locus in quo, has been used by the travel- 
ing public at its pleasure or convenience, with no other 
obstruction than the fence with bars, which existed for about 
fifteen years after the building of Minnis’ bridge in 1837. 
Put aside for the present the effect of such an obstruction: 
we see no argument which can be urged against the acquisi- 
tion by the public of the franchise in controversy. It is not 
disputed that a user for twenty years will raise a presump- 
tion in favor of a public road. Woolard v: McCul- 
lough, 23 N. C., 437. (770) 

In this case the user seems to unite all the requi- 

* sites: it was over a road leading from a town to the capital 
of the State; it was sufficient in time; it was “nec vi, nec 
clam, nec precario.” The erection and public use of a bridge 
over, or alongside of, the ford was no interruption or aban- 
donment of the right to the ford and its approaches, although 
it might, and doubtless did, diminish the frequency of its 
use. There may be two public roads parallel and contiguous 
to each other, or superimposed one above the other, as is often 
the case when a railway crosses another road at a different 
level. 

Then what is the effect of the erection of bars by the plain- 
tiff? We are referred, on this point, to Ingram v. Hough, 
46 N. C., 39, to show that such an exercise of authority 
rebutted the presumption of the easement. But we do not 
think that case supports the plaintiff's view. In the first 
place, the road there claimed was a private one, not capable 
of being granted by a parol dedication, as a public road may 
be; it did not appear to have been used for twenty vears 
‘before the erection of the gates; it had been turned by the 
defendant, with the acquiescence of the plaintiff; and there 
were other circumstances, all of which justified the Judge in 
leaving it to the jury to say whether the presumption of a 
grant was not rebutted. 

In this ease, the full period had run in favor of the public, 
and a right to the franchise must be presumed to have ex- 
isted when the obstruction began. The burden is on the 
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plaintiff to make good his claim in derogation of the public 
right. No doubt, on a non-use of a public road for twenty 
years, an abandonment by the lawful authority would be pre- 
sumed; and so after an acquiescence in an obstruction for 
that time of a right to continue it. But the plaintiff lacks 
the capital element, of time. Moreover, the ford was 
(771) not abandoned ; when it was impassable, or the bridge 
was in good order, the public, having no inducement 
to use the ford, permitted the plaintiff to keep up his bars; 
but under other circumstances they let them down. But as 
we wish carefully to abstain from saying anything which 
might prejudice the plaintiff in case of a trial by jury, we 
express no opinion as to the character of the occupation. 

The disuse of the ford while the water was raised by the 
dam of the Deep River Company can have no bearing; 
a right given to that company cannot help the plaintiff. 
When the dam was burned the ability of the public to use 
the road returned ; the right was never suspended. 

We take occasion here to suggest to pleaders that the 
rules of the common law as to pleading, which are only the 
rules of logic, have not been abolished by The Code. — Pleas 
should not state the evidence, but the facts, which are the 
conclusions from the evidence, according to their legal effect ; 
and complaints should especially avoid wandering into mat- 
ter which if traversed would not lead to a decisive issue.. It 
is the object of all pleading to arrive at some single, simple 
and material issue. If the plaintiff alleges immaterial mat- 
ter, if traversed it leads to a jury trial, and consequent 
expense and delay, and upon such a verdict no judgment 
can be pronounced. To use the, present case as an example: 
the plaintiff might have alleged simply a trespass on his 
land, and put the defendants to justify under the right-of- 
way. The statement of the facts going to support the plain- 
tiff’s demand for an injunction should have been put in an 
affidavit separate from the complaint; and so of those al- 
leged by the defendants in answer. Argumentative plead- 
ing is demurrable; the error, however, should be distinctly 
pointed out. The Judge will allow an amendment, of course, 
but ordinarily it will only be on payment of costs. 
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The injunction was properly dissolved. The defend- (772) 
ant will recover costs in this Court. . 
Per Curiam. Aftirmed. 


Cited: S. v. Long, 94 N. C., 899; Lassiter v. Roper, 114 
N. C., 18; Webb v. Hicks, 116 N. C., 604. 








CAROLINE FERGUSON vy. STEWART HAAS. 


1. In all cases where there is a transmutation of possession under a 
deed, and, by any means other than a declaration of an express 
trust in writing, the trust estate becomes disjoined from the legal 
estate, parol evidence of the acts, dealings and declarations of 
the parties becomes competent to ascertain the nature and limits 
of such trust: Therefore, - 


2. Where A made a deed for land without consideration, to his 
brother, B, and the latter afterwards, under a parol agreement 
with A, bought the same land when sold under executions against 
A, and both continued to live together upon such land for sev- 
eral years and until their deaths, upon a controversy arising be- 
tween their respective heirs in regard to the title: Held, that the 
facts in regard to the manner in which the money that was paid at 
the Sheriff's sale was raised, and the terms upon which A and B 
lived together upon the land, as well as the declarations and 
admissions of B as to the rights of A in the land, were competent 
evidence to establish a trust fm said land in favor of A. 


(Foy v. Foy, 3 N. C., 1381; Gay v. Hunt, 5 N. C., 141: Henderson v. 
Hoke, 21 N. C., 119: Cook v. Redman, 37 N. C., 623; Clement v. 
Clement, 54 N. C.. 184: Briggs v. Morris, Id., 193; Taylor v. Tay- 
lor, Id., 246; Shelton v. Shelton, 58 N. C., 292; Riggs v. Swann, 
59 N. C., 118; Baker v. Evans, 60 N. C., 652, approved). 


Bitt In Equity, filed in 1866, and heard upon bilk, answer 

_ and proofs, by Mitchell, J., at Spring Term, 1870, of Caxp- 
. WELL. 

The bill alleged that Allen Ferguson was seized of a cer- 
tain piece of land; that John Ferguson, his brother, and one 
Langston, his brother-in-law, had obtained judgments 
against him; and that their executions had been levied (773) 
on the land. Allen was then in prison, and it was 
agreed between him and John, that Allen should convey the 
land to John, who should also buy it in at the execution sale, 
and hold one-half of it in satisfaction of the execution debts, 
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and the other half in trust for Allen in fee. In pursuance of 
this agreement, Allen, on 8 September, 1855, made an abso- 
lute deed in fee for the land to John, and shortly afterwards 
John bid it off at the execution sale for $1,300, it being 
worth $2,500 or $3,000, and took a deed from the Sheriff to 
himself alone. As proof of the agreement as to the owner- 
ship of the land, it was stated that $800 was borrowed for 
the benefit of Allen, from one Earnst, and that a mortgage 
was made to him (it is not said by whom) to secure that sum, 
which was subsequently paid off by Allen; but the mortgagee 
reconveyed to John. Allen resided on the land up to his 
death, and his widow and children (the plaintiffs) have so 
continued up to the filing of the bill. Allen and John cul- 
tivated the land together, and divided the crops, and also the 
rents, equally; John during his life frequently admitted 
verbally that Allen owned half the land, and both John and 
Allen treated it as their common property. John died, and 
his administrator filed a petition to sell the whole of the land 
as his property to pay his debts. The plaintiffs pray that 
the heirs of John may be declared trustees for them as to 
one-half of the land, and for other relief, ete. The defendants 
answered, and evidence was taken; and upon the hearing the 
Judge found a state of facts in substance sueh as that stated 
in the plaintiffs’ bill. His Honor decreed for the plaintiffs, 
and the defendants appealed. The case was argued as upon 
a general demurrer to the bill, admitting the facts charged. 
(774) Folk, for the appellants. 
(775) Malone, contra. 
(776)  Ropman, J. (after stating the facts as abov “4 The 
defendant contends that the case made by the bill is 
simply that of an oral declaration of a trust of the legal estate, 
which is invalid by reason that the statute of frauds, Rev. 
Code, ch. 50, see. 11, avoids all contracts to sell or convey 
any lands, ete., unless put in writing, and signed by the 
party to be charged therewith. His counsel, in an able 
and ingenious argument, endeavored to maintain that al- 
though the provision. which is found in the English statute 
of frauds, 29 Car. IT., ch. 3, requiring all declarations of 
trust to be evidenced i in writing, is not found in our statute, 
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yet what is above cited is equivalent to it, and forbids a 
valid declaration of trust, except it be evidenced by writing. 

He admitted that the decision in Shelton v. Shelton, 58 
N. C., 292, was opposed to his view, and argued that that 
decision was an innovation, opposed to reason and authority. 
We think the counsel misapprehended the case of Shelton v. 
Shelton, and also the case of the present plaintiffs. The 
ease in Shelton v. Shelton was, in substance, this: Mrs. Mor- 
gan purchased a piece of land and caused the deed to be made 
to her grandson, Vincent Shelton. By a principle of 
common application in the English as well as in our (777) 
law, in the absence of any proof to the contrary, a pre- 
sumptive trust would have arisen in favor of Mrs. Morgan; 
and after her death her heirs filed the bill to enforce such a 
trust against the defendants, who were the mother of Vincent 
Shelton and her children. Yo repel this presumption, and 
substitute a different trust from the one which the law pre- 
sumed, the defendants proved oral declarations and acts by 
Mrs. Morgan tending to establish a trust for them; and, 
among other things, a possession by them for many years 
during her life. Whether or not mere oral declarations by a 
holder of the legal estate are sufficient to create a trust for the 
benefit of a stranger, it is clear that no such point was de- 
cided in Shelton v. Shelton. 

The authorities cited in 1 Spence Eq. Jur., 495-497, prove 
that prior to 29 Car. II. declarations of trusts by words only 
were theoretically allowable, although we may suppose that 
such evidence by itself would be rarely deemed sufficient. 
As late as 28 Car. II. (1676) Lord Nottingham said: “Ex- 
press trusts are declared either by word or writing; and 
these declarations appear either by direct and manifest proof 
er violent and necessary presumption. These latter are com- 
monly called presumptive trusts; and that is when the 
“Court upon consideration of all circumstances presume there 
was a declaration either by word or writing, although the 
plain and direct proof thereof be not extant.” Cooke v. 
Fountain, 3 Swanst, 584. 

The statute of Charles, passed in the next year, avoided 
all declarations of trusts not evidenced by writing, but, by 
sec. 8, expressly excepted such trusts as are presumed by 
construction of law (Spence, ubi sup.), and, under the heads 
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of implied, resulting, and also constructive trusts, the English 
courts have familiarly enforced a vast number of trusts not 

evidenced by writing. A common instance of a re- 
(778) sulting trust is where one person pays the considera- 

tion for land conveyed to another, as in Shelton v. 
Shelton. But in such a case it is the constant practice of 
the English courts to permit the presumption to be repelled, 
and a trust to be established different from what would be 
presumed upon that state of facts merely, by proof of acts 
and declarations inconsistent with it. It is only in express 
trusts of real estate that a writing is required. 1 Spence, 
571; 2 Id., 20; 2 Lewin Trusts, 155; Dyer v. Dyer, 2 Cox, 
93; Murless v. Franklin, 1 Swanst, 13; Sidmouth v. Sid- 
mouth, 2 Beav., 447. In this last case (which, however, did 
not relate to real estate) the Master of the Rolls, after stat- 
ing the general rule, that purchase by a parent in the name 
of a child is an advancement, says: “But still the relation 
of parent and child is only evidence of the intention of the 
parent to advance the child, and that evidence may be re- 
butted by other evidence manifesting an intention that the 
child shall be only a trustee,” ete. That contemporaneous 
acts, and even contemporaneous declarations of the parent, 
may amount to such evidence, has often been decided. 

In this point of view, the case of Shelton v. Shelton is 
consistent with the English decisions under their statute, 
and of course with our statute in pari materia, which con- 
tains no clause making void declarations of trusts not evi- 
denced by writing. 

And in this State it is very far from standing alone, as a 
reference to the following cases will show: Foy v. Foy, 3 
N. C., 131; Gay v. Hunt, 5 N. C., 141; Henderson v. Hoke, 
21 N. C., 119; Cook.v. Redman, 37 N. C., 623; Clement v. 
Clement, 54 N. C., 184; Briggs v. Morris, Id., 193; Taylor 
v. Taylor, Id., 246; Riggs v. Swann, 59 N. C., 118; Baker 
v. Evans, 60 N. C., 652. 

We see no oceasion to alter any of the expressions in the 

case under discussion. None of them imply that proof 
(779) of mere words by the owner of the legal estate will suf- 
fice to create a trust, or even that mere words will suf- 
fice to repel a presumptive trust, though how this last may be 
we are not called upon to say. Indeed, it is hard to conceive 
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of a case which could be founded on words only, without 
some corroborating acts and circumstances. 

How does the case stated in the plaintiff’s bill stand in 
connection with the matters really decided in Shelton’s case? 
Allen Ferguson owned certain lands; judgments had been 
obtained, and executions issued against him by John Fergu- 
son and one Langston; these were levied on his land. Allen 
conveyed the land to John by deed; no money was then 
paid to Allen; John agreed, by words, to pay off the execu- 
tions, for half the land, and to hold the other half for Allen; 
in pursuance of the agreement, John bid off the land at the 
execution sale; during the lives of Allen and John, and for 
several years, they used and possessed the land in common, 
according to the agreement; the heirs of John now claim 
the whole. This is the general case, stated as simply as 
possible, and with the omission of a great number of circum- 
stances—such as the mortgage to Earnst, ete.—which are 
alleged merely as evidence of the material parts of the case. 
Thus viewed this bill is certainly not an attempt to create 
a trust by mere words; it states a case of a conveyance with- 
out consideration, in which a trust resulted to the grantor. 
John, being a trustee for Allen, could not better his condition 
by his purchase at the éxecution sale. Therefore, evidence 
of the acts, dealings and declarations of the parties becomes 
competent to ascertain the nature and limits of the trust 
which is to be attached to the legal estate. This is so wherever 
a trust is presumed by construction of law, and it would seem 
to be only saying the same thing in another form to say that 
it is so in every case where there is a transmutation 
of the possession by deed, and, by any means, other (780) 
than the declaration of an express trust in writing, the 
trust becomes disjoined from the legal estate. 

The decree of the Judge below is affirmed; the plaintiffs 
will recover costs. 


Per Curiam. Affirmed. 


Cited: Cobb v. Edwards, 117 N. C., 253. 
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HENDERSON THOMAS vy. JESSE A. NORRIS. 


In an action for malicious prosecution by a State’s warrant for lar- 
ceny, it appeared-that the warrant had been a joint one against 
the plaintiff and one Tobe; that the preliminary oath made by 
the defendant was to the contents of the warrant, which con- 
tained the usual recital; that the defendant was a man of more 
than ordinary intelligence; that the warrant was drawn by his 
friend, who had come to the magistrate with him, and who after- 
wards served it: that in the conversation with the magistrate 
preliminary to the taking out the warrant, the defendant did not 
charge the plaintiff with stealing the article, but charged Tobe, 
his own servant, with stealing it, and the plaintiff with harboring 
Tobe; that upon the trial of the warrant, some sharp words 
having been used by the plaintiff in regard to the charge, the 
defendant said that he did not charge him with stealing; and that 
the defendant, on the trial, assisted in conducting the examina- 
tion of the witnesses: Held, 


That evidence going to show that at the time of taking out the 
State’s warrant the defendant had malice towards Tobe, was 
competent, as geing to show the state of his mind at that time 
towards the plaintiff ; 


q1 


— 


(2) That the Judge was warranted in instructing the jury “That if 
they believed the evidence, the defendant had knowingly prose- 
cuted the plaintiff for larceny” ; 


(3) That he was warranted in declining to instruct them, “Fhat if 
they believed that the defendant did not mean by his affidavit to 
charge the plaintiff with stealing, he could not be liable” ; 


And that he was also warranted in declining to instruct them, 
“That if the defendant stated the facts to the magistrate, such 
facts not constituting a criminal offense, and the magistrate 
issued the warrant upon such statement, the defendant would 
not be liable.” 


(4 


— 


(781) Trespass oN THE CASE, for malicious prosecution, 
tried before Watts, J., at December Special Term, 

1869, of Wake. | 
Upon the trial it appeared that in February, 1868, the 
defendant and one Wilbourn had applied to a justice of the 
peace for a State’s warrant against the plaintiff and one 
Tobe, a colored boy, for stealing a blanket; that during the 
preliminary conversation the defendant did not charge the 
plaintiff with taking the blanket, but with harboring Tobe, 
the defendant’s servant, who had stolen it; that the warrant 
was drawn by Wilbourn as he was sitting close by the defend- 
ant; that after it was drawn and signed the Magistrate read 
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it over to the defendant, and administered an oath to him as 
to the truth of its contents; that it was thereupon delivered 
to Wilbourn, as an officer, to be executed; that during the 
same day it was tried before the same Magistrate; that, upon 
the trial, the plaintiff, who was shown to be a man of more 
than ordinary intelligence, examined the witness for the pros- 
ecution, and that after the present plaintiff had angrily de- 
nounced the defendant for making such a charge against him, 
the latter replied: “I do not charge you with stealing the 
blanket.” 

The material parts of the warrant were: ‘Whereas, this 
day, information hath been made to me, A. N. Betts, one of, 
ete., by Jesse A. Norris, on oath, that Tobe Norris (colored) 
and Henderson Thomas hath stolen and taken and con- 
cealed one blue blanket, to the value of three dollars, from 
said Jesse A. Norris, which is contrary to law and the peace 
and dignity of the State, this is, therefore, to command any 
lawful officer to take the bodies of the said Tobe Norris (col- 
ored) and H. Thomas,” ete., ete. 

Upon the trial of this action in the Court below the plain- 
tiff, with a view of showing malice on the part of the defend- 
ant, offered evidence that during the day on which the 
blanket was taken a very severe whipping had been given 
to Tobe, who was then a servant of the defendant, in 
the presence of the defendant, and with his consent. (782) 
This was objected to by the defendant as being irrele- 
vant, and calculated to prejudice the jury, but was admitted 
by the Court. Upon being requested by the piaintiff so to do, 
the Judge instructed the jury that if they believed the evi- 
dence, the defendant had knowingly prosecuted the plaintiff 
upon a charge of larceny. 

The defendant requested the Judge to instruct the jury: 
(1) That if, upon all the cireumstances, they should conclude 
fhat it was not the real intent and meaning of Norris, in 
making affidavit before Betts, to charge Thomas with steal- 
ing, the plaintiff could not recover; and (2) that if they be- 
lieved that Norris stated the facts in regard to the blanket, 
to Betts, and that statement did not constitute a criminal 
offense, and Betts issued the warrant upon such statement, 
the plaintiff could not recover. 

His Honor declined to give the second instruction, on the 
ground that there was no evidence to support it; upon the 
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former, he charged the jury that if, upon the whole case, 
they believed that the defendant did not know to what he 
was swearing, or that he honestly thought that the affidavit 
charged the plaintiff only with harboring an apprentice, the 
plaintiff could not recover. 

Verdict for the plaintiff; rule, ete. Judgment, and appeal 
by the defendant. 


Fowle & Badger and Haywood, for the appellant. 
Phillips & Battle and A. M. & R. G. Lewis, contra. 


Reape, J. I. As the defendant had charged the boy Tobe 
and the present plaintiff with stealing the blanket, it was 
competent for the plaintiff to show the defendant’s malice 
towards Tobe as tending to show the defendant’s malice to- 

wards the plaintiff also. Caddy v. Barlow, 1 M. and 
(783) Ry., 275. There is no force, therefore, in the first 
cause assigned for error by the defendant. 

II. The plaintiff asked his Honor to charge, and his Honor 
did charge, that if the jury believed the evidence, then the 
defendant did knowingly prosecute the plaintiff for stealing, 
and to this the defendant excepted. 

The warrant charged the plaintiff with stealing, in plain, 
unmistakable language, and the warrant was read over to 
the defendant, and he swore to it; and he is stated to be a 
man of more than ordinary intelligence. There is no pre- 
tence that he did not understand it,'or that it was falsely 
read, but he puts his objection upon the ground that, in his 
statement, outside of the oath which he made to the Magis- 
trate when he applied for his warrant, and afterwards, he 
said that he did not charge the plaintiff with stealing the 
blanket, but that he charged Tobe with stealing and the - 
plaintiff with harboring Tobe. The answer is, that he swore 
to the warrant, well knowing that it charged the plaintiff with 
stealing, and he cannot excuse himself for this false and mali- 
cious oath and act by any accompanying or subsequent words 
not under oath, that he did not mean to do what he knew 
he was doing. Protestatio contra factum, non valet. If the 
charge in the warrant did not have his approval, he ought to 
have refused to swear to it or to sue it out; but he did sue 
it out, and tried to convict the plaintiff before the Magis- 
trate under the warrant, all the time admitting that he 
was not guilty of the stealing, but only of the harboring! 
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And this very thing it was—of prosecuting the plaintiff under 
the forms and solemnities of legal proceedings for a crime 
of which the defendant not only knew he was innocent, but 
by his own admission furnished the indubitable evidence 
that he knew it—that furnished the plaintiff with the grounds 
for this action. It is as if he had said: “I know the 
plaintiff is innocent, but I will nevertheless degrade (754) 
him fy prosecuting him, in connection with a negro, 

for an infamous offense.” 

II1. The defendant asked his Honor to charge that if the 
jury believed that the defendant did not mean by his afti- 
davit to charge the plaintiff with stealing, then they must 
find for him. His Honor declined to charge in those terms, 
but did charge that if the jury believed that the defendant did 
not know that he was charging the plaintiff with stealing, but 
supposed that he was only charging him with harboring, 
then they should find for the defendant. 

This was certainly as favorable for the defendant as he 
could claim; for there was no evidence that he did not know 
that the warrant charged the plaintiff with stealing. He did 
know it, and swore to it, and he is answerable for the plain 
meaning of his words and acts, and cannot be heard to say, 
“Art thou in hedlth, my brother?” while he stabs his repu- 
tation. 

IV. The defendant asked his Honor to charge that if the 
defendant stated the facts (outside of his oath) to the Mag- 
istrate, and if this outside statement did not constitute a 
criminal offense, and the Justice issued the warrant on such 
statement, the defendant would not be guilty of a malicious 
prosecution. His Honor declined to give the charge, upon 
the ground that there was no evidence to support it. There 
might be some force in the defendant’s point if the Magis- 
trate had issued the warrant upon the outside statement, 
amd had not brought it to the attention of the defendant, or 
taken his oath; but there was no evidence to support this 
view. On the contrary, all the evidence shows that the war- 
rant was not issued upon the outside statement, as distin- 
guished from the oath, but upon the oath, and the warrant 
was read to the defendant and sworn to. There is no error. 

Per Cvriam. Judgment affirmed. 


Cited: Ellis v. Hampton, 123 N. C., 195, 196. 
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APPENDIX. 


OPINIONS OF THE JUSTICES OF THE SUPREME COURT IN 
REGARD TO THE TERM OF OFFICE OF THE GENERAL 
ASSEMBLY THAT WAS ELECTED IN APRIL, 1868. 


At the opening of January Term, 1870, the following resolution was 
communicated to the Justices: 


RESOLUTION REQUESTING THE OPINION OF THE CHIEF JUSTICE AND THE 
ASSOCIATE JUSTICES OF THE SUPREME COURT. 


WHEREAS, there is a difference of opinion in regard to the tenure of 
oftice of members of this General Assembly, therefore, 

Resolved, That the Chief Justice and Associate Justices of the 
Supreme Court be requested, in view of the importance of determin- 
ing the doubt, to indicate what would be its construction of the con- 
stitutional provisions relating thereto in case the question should be 
presented in due course of law. 

In General Assembly, read three times and ratified, this 11 Decem- 
ber, A. D. 1869. 

To this the Justices transmitted the following replies: 


BY CHIEF JUSTICE PEARSON, AND JUSTICE DICK. 


STATE OF NORTH CAROLINA, 
SUPREME COURT, 
RALEIGH, 10 January, 1870. 


To the Hon. Top R. CALDWELL, Lieutenant-Governor, ex officio Pres- 
ident of the Senate, and the Hon. Jo. W. HoLpen, Speaker of the 
House of Representatives: 


The joint resolution of the Senate and House of Representatives, 
requesting the Justices of the Supreme Court, in substance, to give 
their opinions as to the terms of the present members of the General 
.Assembly, that is, according to the provisions of the Constitution, 
whether they hold their seats until the first Thursday in 
August, 1872, or other members are to be elected on the first (786) 
Thursday in August, 1870, has received full consideration. 

The question is more easy of solution now, when it can be treated 
as a dry matter of constitutional law, than it might be hereafter, 
when complicated with collateral considerations, Should the General 
Assembly, for the two years referred to, be composed of new members, 
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and it turns out that the body ought to have been composed of the 
present members, there will be a state of confusion. On the other 
hand, should the General Assembly, for the two years referred to, be 
composed of the present members, and it turns out that the body 
ought to have been composed of new members, there will be the like 
confusion; so it is of importance to have the matter settled at the 
outset. 

A preliminary question presented itself: Do the constitutional 
duties of the Justices forbid a compliance with this request of the 
General Assembly ? 

I am relieved from all doubt by the precedent in the matter of Wad- 
dell v. Berry, 31 N. C., Appendix, which is in point. There the right 
to a seat in the Senate was contested, and the Judges of the Supreme 
Court, at the request of the Senate, expressed an opinion, not as a 
Court, but as Judges, as to the right of certain citizens to vote; and 
this action of the Judges is put on the ground that the main purpose 
being to determine the right to a seat in the Senate, although “not an 
act of official obligation, the Judges deem it a duty of courtesy and 
respect” to comply with the request. Here the main and only purpose 
is to aid the General Assembly to determine the right to all of the 
seats in both Houses. So the question is of the same character, and 
of much greater magnitude, The action of the Judges of the Supreme 
Court in giving an opinion on the meaning of the word “crime,” at the 
request of Governor Worth, is also a precedent in point. See Jn the 
matter of Hughes, 61 N. C., 57. The action of the Justices of this 
Court in declining to express an opinion, at the request of the General 
Assembly, in regard to a homestead act affecting pre-existing debts, 
is not relevant to the subject now under consideration, for it is put 
on the ground that the question involved “the rights of property,” and 

“would in all probability come before the Court for decision,” 
(787) and the Justices were of opinion that their constitutional duties 
did not permit them to prejudge it. 

The Constitution fixes the terms of office, as a general and funda- 
mental principle, er. gratia, of the. Governor, four years; of the 
Justices of the Supreme Court (I confine myself to these, to avoid 
prolixity ), eight years ; of the members of the General Assembly, two 
years. Whoever alleges an exception to this general principle must 
assume the burthen of proving it. 1. In regard to the Governor, 
Justices and members elected at the first election, a reason appears 
on the face of the instrument for making an exception, to the extent 
of adding a few months to the beginning of the terms. This election 
was ordained to be held “when the vote shall be taken on the ratifica- 
tion of the Constitution,” which would be more than two years before 
the first regular election, and it was necessary to add some time to the 
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beginning of these terms, to make the subsequent terms fit in and run 
on smoothly. So this exception is admitted. 

2. In regard to the Governor,’a reason appears on the face of the 
instrument for adding from August to the first day of January next 
ensuing, to the end of his term, i. e., his successor is not to be inau- 
gurated until that day. So this exception is admitted. 

3. In regard to the Justices of the Supreme Court, no reason ap- 
pears on the face of the instrument for making an exception by also 
adding twa years to the end of their terms, and. in the absence of 
reason, it will require words so plain and positive as to admit of no 
other reasonable construction to have that effect. 

Art. IV, sec. 32, of the Constitution is relied on: 

“The officers elected at the first election held under this Constitu- 
tion shall hold their offices for the terms prescribed for them 
respectively, next ensuing after the next regular election for members 
of the General Assembly. But their terms shall begin upon the 
approval of this Constitution by the Congress of the United States.” 

The next regular election for members of the General Assembly is 
to be held on the first Thursday in August, 1870. Art. II, sec. 29. So 
the Justices are to hold their offices for the terms prescribed for 
them respectively, “nert ensuing after” that date. These words are 
plain and positive, and admit of no other construction. There is no 
ether section which conflicts with or can controvert this construction, 
and it will be observed, the wording differs very materially from that 
in respect to the members of the General Assembly. I am led to this 
conclusion, although no reason for adding to the term appears on the 
face of the Constitution, simply because it is so written. This is the 
only matter which has any weight, in my judgment, in support of the 
position that some time is also to be added to the end of the terms 
of the members of the General Assembly elected at the first 
election, and a full and candid exposition of my conclusion (788) 
upon that subject made a reference to this necessary and proper. 

4. In regard to the members of the General Assembly, no reason ap- 
pears on the face of the instrument for making an exception by also 
adding two years to the end of their terms, and so, in fact, giving 
them two terms instead of one; and, in the absence of a reason, the 
question is narrowed down to this: Does the Constitution use words 
so plain and positive as to admit of no other reasonable construction? 
The onus is on those who allege an exception, and the burthen is- 
made heavier (as we shall see) by a provision in direct opposition to 
a double term. 

To sustain the exception the second clause of sec. 27 of Art. II is 
relied on. It is in these words: 

“Sec. 27. The terms of office for Senators and Members of the 
House of Representatives shall commence at the time of their election, 
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and the term of office of those elected at the first election held under 
this Constitution shall terminate at the same time as if they had 
been elected at the first ensuing regular election.” 

The words of the second clause are general and vague; and to make 
sense of it, the rules of construction must be resorted to: “First 
ensuing regular election”—“ensuing” what date? the adoption of the 
Constitution, or the first election of members of the General Assem- 
bly? It is not necessary to say which, as both took place on the same 
day. “Election” of whom? Of members of the General Assembly. 
That being the subject on hand, this clause should read: 

The term of office of those elected at the first election held under 
this Constitution shall terminate at the same time as if they had been 
elected at the first regular election of the members of the General 
Assembly ensuing the adoption of this Constitution. Filling up the 
sense in this way, the meaning turns on the word “election.” An 
election is the act of choosing, and taking the word literally, new 
members are to be actually elected at the first regular election ensuing 
the adoption of the Constitution, at which very time, by a fiction, the 
members before elected are to be considered as having been elected. 
And the effect of this election of new members, according to the first 
clause of this section, “the terms of office of Senators, etc., shall com- 
mence at the time of their election,” and the last clause of the 29th 
section, “the members then elected shall hold their seats until their 
successors are elected at a regular election,” will be to put an end to 
the term of the first set of members the very instant that they are, by 
a fiction, supposed to be elected—the fiction having answered the pur- 
pose of adding a few months to the beginning of their terms. 

This is clearly the result of a literal construction. To meet the 
difficulty, it is said, the word “election” is not to be taken literally, or 
to imply an actual election of new members, but, by a fair construc- 
tion, as having reference only to the regular time for holding the 
ensuing election, which, however, is not actually to be held, and it 
ought to be read the “first ensuing election day.” There is nothing 
whatever to support this construction. Sec. 27, taken by itself, does 
not sustain an exception to the general principle, and looking at other 

sections the construction contended for is not only unsupport- 
(789) able, but is excluded, for (passing by sec. 28, which has no 
bearing and is evidently out of place) sec. 29 provides: 

“The election for members of the General Assembly shall be held 
for the respective districts and counties, at the places where they are 
now held, or may be directed hereafter to be held, in such manner as 
may be prescribed by law, on the first Thursday in August, in the 
year one thousand eight hundred and seventy, and every two years 
thereafter. But the General Assembly may change the time of hold- 
ing the elections. The first election shall be held when the vote shall 
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be taken on the ratification of this Constitution by the voters of the 
State, and the General Assembly then elected shall meet on the fif- 
teenth day after the approval thereof by the Congress of the United 
States, if it fall not on Sunday, but if it shall so fall, then on the 
next day thereafter; and the members then elected shall hold their 
seats until their successors are elected at a regular election.” 

Here it is ordained that an election for members of the General As- 

sembly shall be held at the place and in the manner. prescribed by law, 
on the first Thursday in August, 1870. The words are plain and pos- 
itive—there is no room for construction. An election for members of 
the General Assembly must be held on that day, or else the Constitu- 
tion will be violated. This is a stubborn fact. It presents an insur- 
mountable obstacle to the construction giving a double term. A new 
set of members must be elected in August, 1870. If the present 
members are to hold over, there will be two sets of members for the 
same term! The only mode of escape from this absurdity is, either to 
follow a literal construction of the second clause of sec, 27, by 
which the terms of the present members terminate at the time of the 
election of a new set of members, or else to treat it as surplusage— 
being ambiguous, unnecessary (for the last clause of sec. 29 covers 
the same ground), and conflicting with sec. 29, which is expressed in 
plain and positive words, is of vital importance, as containing the 
provisions necessary to put in operation the legislative branch of the 
government, and is complete of itself, and needs no aid from sec. 27. 
I am of opinion that by the true construction of the Constitution the 
terms of the present members of the General Assembly terminate on 
the first Thursday in August, 1870. Such would be the construction, 
if it were proved, supposing the evidence admissible, that it was the 
intention of the makers of the Constitution to give the members 
elected at the first election a term of four years. “In putting a con- 
struction upon an instrument, the question for the Court is, not what 
the draftsman means, but what the words of the instrument mean. 
It sometimes happens, for this reason, that the draftsman is less to be 
relied on than almost any other person, to construe an instru- 
ment, whether it be a Constitution, statute, deed, or will.” (790) 
McAdoo v. Benbow, 63 N. C., 464. 
” There is another question which, although not covered by the words 
of the resolution, grows out of it, and is so intimately connected with 
the purpose of the question proposed as to call for the expression of 
an opinion in order to cover the whole ground: 

See. 29, Art. II, has this clause: “But the General Assembly may 
change the time of holding the election.” Does this confer power to 
change the time in respect only to the day, or the month, of such 
years as are fixed by the Constitution, or to confer power as well 
to change the years in which elections for members of the General 
Assembly are to be held? 
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The former is the true construction. 

1. It harmonizes with the clause next preceding, which requires an 
election to be held on the first Thursday in August, 1870, and “every 
two years thereafter,” and with secs. 3 and 6: Senators and Members 
of the House of Representatives “shall be biennially chosen by bal- 
lot.” 

2. It satisfies the words and gives to them a suitable meaning, i. e., 
power to change the day or the month, should a change in this respect 
be deemed expedient ; for time, in’ these particulars, is mere matter of 
detail, and is not of the essence of the thing. 

The latter construction is excluded by many grave considerations. 

1. Although the words are broad enough to include power to change 
the time in respect to years, this construction is in direct conflict with 
the clause next preceding, and with secs. 3 and 6. And a construction 
which confers power in the General Assembly to alter the Constitu- 
tion is inadmissible. ; 

2. The connection in which this clause is inserted restricts its mean- 
ing, and shows that it is confined to mere matter of detail—the places 
or manner of holding elections, as by one, two or three judges, and 
the like details. ‘ 

3. It is assumed in the next preceding clause .that the General 
Assembly has power to prescribe the manner of holding elections, but 
this does not extend to the manner of voting viva voce; for voting by 
ballot is a fixed principle of the Constitution, and is of the essence, 
and not matter of detail. So biennial elections is a fixed principle of 

the Constitution, and the power to direct elections to be held 
(791) annually or every five or ten years, instead of every two years, 

is as clearly excluded as the power to prescribe the manner of 
voting viva voce. ‘ 

4. Under this broad construction, the present members of the Gen- 
eral Assembly, if so minded, might put off the time of the election 
for ten, twenty or thirty years, and, as by the Constitution they hold 
their seats until their successors are elected, they may hold their 
seats as long as it is their pleasure to do so! Any one looking at the 
naked proposition can see its fallacy. The power must be restricted 
to the day or month, treating the years as fixed by the Constitution, 
or else it is unlimited. There is no middle ground. ? 

This is the restriction put on members of the General Assembly ; 
but the present members are more restricted. I do not believe they 
have the power to change the day, or the month, or the year, for it is 
written in the Constitution, “the election for members of the General 
Assembly shall be held on the first Thursday in August, 1870.” 

Respectfully, R. M. PEARSON. 


I concur in the opinion of Chief Justice Pearson. 
Respectfully, Rost. P. Dick. 
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BY JUSTICE READE. 


To the Honorable the General Assembly of North Carolina: 


I have received, througn the Secretary of the Senate, the resolution 
of your honorable body, passed 11 December, 1869, requesting the 
Justices of the Supreme Court to indicate their opinions as to the term 
of service of the present members of the General Assembly. 

At the last session of your honorable body a like request was made 
for our opinion in regard to the homestead, and we then declined to 
give an opinion, for reasons which we then stated. I had supposed 
our action then was decisive, and that it would be a precedent on all 
future occasions. The Justices, however, are not unanimous 
in that view of our duties, and as I still adhere to that prec- (792) 
edent, I think it proper that I should give my reasons for it. 

My learned brother, the Chief Justice, cites two instances in which 
. the Judges gave their opinions when asked for them—one, the con- 
tested election of Berry and Waddell, in 1849, as to the right of cer- 
tain persons to vote; and the other in 1867, in the matter of Hughes 
(who was demanded of Governor Worth by the Governor of New 
York), as to the definition of “crime.” In both cases the opinions 
were given as matter of courtesy. And probably, under the old Con- 
stitution, as the Court was then constituted, it was allowable for the 
Judges to do so. I certainly did not think otherwise in the matter of 
Hughes, for I was then on the bench. But upon reflection, I now 
doubt whether it was proper. But I repeat that the Court is not con- 
stituted now as then. The duties and powers of the-old Court were 
not prescribed in the Constitution at all, That was done by act of 
the Legislature. It may be that the Legislature had the power to 
make it the duty of the Judges to give their opinions when asked for ; 
and although the act which organized the Court did not impose such 
duty, yet, if it might have been done by that act, then it might have 
been done by any subsequent act. And, treating a request that they 
would, as a command that they should, the giving the opinions be- 
came, not a courtesy, but a duty. This was certainly so, unless it 
.. was forbidden by the general provision, which is both in the old and 
new Constitution, that the “Legislative, Executive and Judicial 
departments of the government shall be forever separate and dis- 
tinct.” And I am now of the opinion that that provision did forbid 
the old or the new Judges to give their opinions now as asked for. 

The obvious meaning of that clause is, that neither of these depart- 
ments shall exercise the functions nor influence or control the other. 
Under this constitutional prohibition I do not think it a mere question 
of propriety, and that I may or may not answer at pleasure. I think 
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it is substantially an interference with the legitimate business of the 
Legislature, and that the Constitution forbids it. 

I think it is much clearer under the new Constitution than under 
the old. The new Constitution not only establishes the Court, but 
prescribes its duty. And it does not make it the duty of the Court 
to give its opinion to the Legislature, except in the instance of claims 
against the State. And is not the requiring it in this one instance 
the same as to forbid it in all others? 

I know that this objection is sought to be avoided by considering 
the question as addressed to us as private individuals, and not as 
Judges, or as a court. This may evade the letter of the difficulty, but 
it leaves its spirit in full force. And, with my convictions, to evade 
is to break the Constitution. 

Nor is the objection met by saying that we do not meddle with the 
Legislature officiously, but only courteously, and at their request. 

The Legislature has no more right to ask than we have to 
(793) answer. We must let each other alone—“forever separate and , 
distinct.” 

If the Legislature asks our advice with the view to regulate its 
action accordingly, are they not delegating those functions to us, and 
are we not substantially exercising the powers of legislation? And is 
not that the evil intended to be guarded against by the Constitution? 
Legislators are responsible to their constituents. They cannot shift 
that responsibility. I appreciate their anxiety to act upon the fullest 
information. But I think the Justices are forbidden to interfere. 

It is not true that the question is referred to us as individuals, It 
is to us as Justices, as the Supreme Court. We are asked how we will 
“decide” the question “when it comes before us lawfully.” And in 
whatever form we might answer, the Legislature and the public will 
understand it to be the opinion of the Supreme Court. 

To test the force of my objection, suppose we were to venture our 
advice without being asked; or, when some case is before us, suppose 
the Legislature were to indicate to us how we ought to decide it! 
Can it be that the solution of these objections depends upon politeness, 
courtesy, punctilio? 

I beg your honorable body not to infer from my failure to answer 
that I have arrived at a different conclusion from the Chief Justice 
upon the merits, nor yet to infer the contrary. I put my objection 
solely upon the ground that the Constitution forbids me to answer. 

Respectfully, 
E. G. READE. 
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BY JUSTICE RODMAN. 
RALEIGH, 9 January, 1870. 


To the Hon. T. R. CaALpwety, Lieutenant-Governor, etc.: 


Sir :—I acknowledge the honor which the General Assembly has 
done the Justices of the Supreme Court in requesting their 
opinions concerning the duration prescribed by the Constitution (794) 
for the offices of the present members of the Assembly. 

In my opinion, the Constitution has wisely separated the judicial 
from the political departments of the government. The sole duty of 
the Judges is to decide controversies between parties concerning their 
rights under the law; and in the case of the Justices of the Supreme 
Court, this duty is limited to«such cases as come before that Court 
on appeal. In a free country there must always be parties, professing 
different views of public policy, and contending with each other for 
the control of the government. 

: The judiciary is set apart, in order that in all the revolutions of 
political power it may pass without bias on questions of private right. 
The reasons which induced the framers of the Constitution to confine 
judicial duty within the limits mentioned are equally strong to re- 
strain the Legislature from asking the Judges from doing so, except 
on occasions of the most manifest necessity. We are not informed that 
the General Assembly proposes to make our opinion the rule of its 
action. That opinion might be against a tenure of office continued 
beyond 1870, and the General Assembly might still omit the legisla- - 
tion necessary for holding an election in that year. In such a case 
there would be the possibility of a contest between rival bodies for the 
possession of the legislative power, and it must be obvious that noth- 
ing could be more unfortunate for the State than for the Supreme 
Court to have made itself, in advance, the partisan of either. Courts 
must recognize the actual possessors of political power without 
inquiry into the lawfulness of their possession. If you shall deter- 
mine to have no election in 1870, and shall continue to sit and enact 
laws, being de facto in possession of the legislative power, and recog- 
nized by the Executive department of the government, I know not 
‘by what authority the courts could refuse to obey your statutes. And 

° so, if you shall order an election in 1870, no court can question the 
right of your successors. History tells us of Legislatures which have 
tried and executed the King, and of Executives that have expelled 
Legislatures; but I know of no case in which a court has undertaken 
to question the legitimacy of the actual reigning sovereign. 

From these considerations, it seems to me to follow that the ques- 
tion which you present to us is an exclusively political one. It can 
never directly, nor, so far as I can see, indirectly, be made a legal 
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question, or a subject of judicial determination. Its ultimate decision 
must rest with the political departments of the government, and any 
attempt by the courts to prejudge it, or influence it, at the request of 
either of them, would be an encroachment on their powers, opposed 
at least to the spirit of the Constitution, and hurtful in its conse- 
quences. I am, therefore, constrained, respectfully, to decline ex- 

pressing any opinion professing to be either judicial or legal on 
(795) the question presented. 

If I could suppose that the Legislature desired my opinion 
as an individual merely, I should consider myself at liberty to 
give it on this as on any other subject. I should, in that case, feel 
at liberty to look at it from the same elevated point ef policy and 
statesmanship from which you must decide it. It is manifest that 
the two clauses of the Constitution which relate to the subject are 
repugnant to each other; no amount of ingenuity can reconcile them— 
one must give way to the other ; and which shall it be? When such a 
question is brought before a court, on the construction of a private 
instrument, and the court is unable from the writing alone, with the 
help of the few surrounding circumstances which it is authorized to 
look at, to ascertain with moderate certainty what meaning the par- 
ties really intended to express, it resorts to certain artificial and 
somewhat arbitrary rules by which it wrings out a meaning, even in 
a case when probably the parties themselves did not have any definite 
one. This it does, because it is absolutely necessary to decide the con- 
troversy by some rule, and these by long usage may be considered in 
such cases as a part of the law. But the meaning thus extracted is a 
forced and not a natural one, and the process is wholly inapplicable to 
the decision by you of the question presented. The question to you 
is not, as it must be to a lawyer, “What do the words express?” but, 
What did the people mean? How did they understand the instrument 
when they adopted it? Did they suppose they were electing you for 
four years, or for two only? In obtaining an answer to this question, 
you may call in to your aid every circumstance within your knowledge. 
If you should conclude that the people supposed they were electing 
you for two years only, you would not hesitate about your course. 
And even if you should be left in doubt, it seems to me that a wise 
and becoming policy would require you to give to the people the bene- 
fit of the doubt. 

I remain, with great respect, 
Your obedient servant, 
WILL B. RODMAN. 
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{ 
BY JUSTICE SETTLE. 
RALEIGH, 11 January, 1870. 


Hon. Top R. CALoWeELL, President of the Senate, and Hon. Jo. W. 
HoLpEN, Speaker of the House of Representatives: 

Sirs :—I have maturely considered the resolution of the General 
Assembly, requesting the Justices of the Supreme Court to indicate 
what would be the Court’s construction of the constitutional 
provisions relating to the tenure of office of members of this (796) 
General Assembly in case the question should be presented in 
due course of law. : 

With the greatest respect for the General Assembly, and with every 
disposition to cultivate the good understanding which exists between 
the coérdinate departments of the government, I must decline to 
express any opinion on the question. THOMAS SETTLE. 


Cited: Loftin v. Sowers, 65 N. C., 255. 








R. Y. McADEN, “tax-payer,” etc., v. D. A. JENKINS, Treasurer, etc., 
and THE WILMINGTON, CHARLOTTE, ete., RAILROAD CO. 


By act ratified 29 January, 1869, the General Assembly ordered 
$4,000,000 of State bonds to be issued to the above company, in 
payment of a like amount of stock therein to be subscribed for 
by the State, and $3,500,000 were issued accordingly ; by act rati- 
fied 5 February, 1870, the company was ordered to return to the 
Treasurer all such bonds as it then had on hand, etc.; by act 
ratified 8 March, 1870, the act of 29 January, 1869, with other like 
acts, was “repealed,” and the bonds issued thereunder again or- 
dered to be returned; by act ratified 12 March, 1870, the General 
Assembly ordered the Treasurer to deliver to the company $500,- 
000 of certain first-mortgage bonds of such company, theretofore 
by it deposited in the State Treasury as indemnity to the State 
against risks by it incurred for the company (see Bank v. 
Jenkins, ante, 719), “upon the surrender to him of $500,000 of 
State bonds”; and on 1 June, 1870, the private stockholders of 
the company, “in special meeting,” respectively assented to and 
accepted the two acts last mentioned: Held, 





By Pearson, C. J. 1. That, taking the acts of 5 February, 8 March 
and 12 March together, the Treasurer was not, by the latter act, 
authorized to receive, in exchange for the bonds by him to be 
delivered, State bonds included in the terms of the two former 
acts; and this, without regard to the question of the constitution- 
ality of those former acts, as it must be supposed that the General 
Assembly regarded them as constitutional. 
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2. Suits brought .on behalf of all the tax-payers, etc., of the State 
against a public officer, when once entertained by a court, cannot 
be dismissed by the plaintiff without an order of the Court first 
had and obtained. 


3. Whatever effect the action of the stockholders (above) may have 
wanted for the purposes designed by them, in the absence of an 
ability on their part to return the whole of the State bonds to the 
company issued, such action confirms the above view, excluding 
such bonds from being applied in exchange, etc. 


4. The words used in charters, amendments thereto, etc., are to be 
taken to be, in some respects, the words of their “promoters,” or, 
in other words, of those who “lobby” for them, and not as the 
words of the State. 


Motion for an injunction, heard, by Pearson, C. J., at Raleigh, 1 

July; 1870, and again, upon a motion to vacate the order made 

(797) upon such former motion, 22 July, 1870, the other Justices of 
the Supreme Court being present upon both occasions. 

The complaint was filed in WAKE Court, 1 July, 1870, by the plain- 
tiff, on behalf of all the property-holders and tax-payers of the State, 
against the Treasurer of the State, and a railroad company, to enjoin 

va transaction alleged as about to be completed between them. 

It set forth that, by an act ratified 29 January, 1869, the General 
Assembly had authorized $4,000,000 of State bonds to be issued to the 
company in payment of a like amount of stock, by the State to be 
subscribed for to its capital; that $3,500,000 thereof accordingly had 
been issued; that by Act of 5 February, 1870, the General Assembly 
had ordered so many of such bonds as were still in the hands of the 
company to be returned to the State Treasurer; that on 8 March, 
1870, another act had been ratified, “repealing” the Act of 29 Jan- 
uary, 1869, with other acts of the same sort, and repeating the order 
for a return of the bonds; and that upon 12 March, 1870, by a fourth 
act, the General Assembly had ordered the Treasurer to deliver to the 
company $500,000 of certain of its first-mortgage bonds, that had been 
previously deposited in the Treasury to indemnify the State against 
the risks by it incurred.on account of suretyship for the said com- 
pany (see Bank v. Jenkins, ante, 719), “upon the surrender to him of 
$500,000 of State bonds.” 

It also stated that upon 1 June, 1870, the private stockholders of 
said company, in special meeting, had formally “assented to” the Act 
of 8 March, 1870, and declared that thereby the State was no longer a 
stockholder in the company, and had also accepted the Act of 12 
March, 1870; and that, in order to carry out the provisions of the 
last act as to a surrender of State bonds in exchange for its own 
bonds, the company was about to tender, and the Treasurer to receive, 
$500,000 of the bonds issued under the Act of 29 January, 1869, which 
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had been already ordered to be returned; and which the plaintiff was 
advised were not the sort of bonds designated by the General Assem- 
bly. 

The judgment demanded was an injunction, ete. 


Phillips & Merrimon, for the plaintiff. 


Upon 2 July his Ilonor delivered the following opinion : 


Pearson, C. J. Upon the facts set out in the complaint, treating it 
as an affidavit, and the argument of counsel, I declare my opinion to 
be that ‘the plaintiff, as one of the property-holders and tax-payers in 
the State, is entitled to institute the action in his own name and the 
names of all of the other property-holders and tax-payers of the 
State, the legal effect of which is that the plaintiff will not be 
at liberty to dismiss the action without an order of the Court (798) 
first had and obtained. 

I further declare my opinion to be that by the true construction of 
the Act of 12 March, 1870, in connection with the Acts of 5 February, 
1870, and 8 March, 1870, the Treasurer is not authorized by the former 
act to receive of the company any of the bonds of the State which are 
embraced within the meaning and provision of the Act of 8 March, 
1870. The Act of 12 March does not specify the kind of State bonds 
the Public Treasurer is to receive, but it cannot, with consistency, be 
made to include any of the bonds issued under the authority of acts 
which are repealed by the Act of 8 March, 1870. This conclusion fol- 
lows without reference to the question of the constitutionality of the 
Act of 8 March, for it must be taken that the General Assembly sup- 
posed this act to be constitutional, and did not intend, by the Act of 
12 March, to recognize any of the State bonds coming within its pro- 
visions to be valid and of legal effect. 

I further declare my opinion to be that by reason of the acts re- 
ferred to, and the alleged action of the W. C. and R. R. R. Co., on 1 
June, 1870, the Act of 12 March, 1870, does not authorize the Public 
Treasurer to receive from the company any part of the bonds alleged 
to be remaining in the hands of the company, and issued under the 
Act of 29 January, 1869. 
~ It is, therefore, considered by me that the facts set out in the com- 
plaint are sufficient to entitle the plaintiff, in behalf of himself and of 
the other property-holders and tax-payers in the State, to demand the 
injunction as claimed. It is ordered that the Clerk of the Superior 
Court of Wake County issue a writ restraining the defendant Jenkins 
from receiving, in execution of the Act of 12 March, 1870, any State 
bonds which are embraced by the Act of 8 March, 1870, or any of 
the State bonds issued under Act of 29 January, 1869, which are still 
in the hands of the W. C. and R. R. R. Co., and restraining the de- 
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fendant, the W. C. and R. R. R. Co., from handing over to the Public 
Treasurer, in execution of the Act of 12 March, 1870, any of the bonds 
above referred to; the plaintiff first giving an undertaking in writing, 
with two or more sufficient sureties, to be justified before me, that 
he will pay all damages not exceeding the sum of twenty-five thousand 
dollars ($25,000) which the defendants may sustain by reason of the 
injunction, if the Court shall finally decide that the plaintiff was not 
entitled to recover. The plaintiff will be allowed five days from this 
instant to procure sureties, upon giving an undertaking in writing to 
pay all damages which the defendant may sustain by reason of the 
delay, not to exceed the sum of one thousand dollars ($1,000), 
(799) in the event that he fails within that time to perfect his under- 
taking for the order of injunction. P 
A notice of this order upon the defendants will be forthwith issued, 
and will have the effetét of a restraining order. 
Order granted. 
Cited: R. R. v. Jenkins, 68 N. C., 501. 


Upon 8 July an application was made to the Chief Justice to vacate 
the order above directed to be entered, and the motion to vacate was 
argued upon 22 July. 


Guion and Battle & Sons, for the motion. 
Phillips & Merrimon, contra. 


Afterwards, his Honor delivered his opinion as follows: 


PearSON, C. J. When this motion was before me on the 2d inst., 
my first impression was so clear that the opinion was delivered in 
some haste. Not having the aid of argument on the side of the de- 
fendants, I was pleased to have an opportunity to rehear, with the 
aid of argument on both sides ; the cause of truth is always served by 
full argument. With the benefit of this aid, and a partial examination 
and reconsideration of all the statutes bearing on the question, I am 
satisfied the first conclusion was the true one. 

The Act of 12 March, 1870, does not specify what kind of “State 
bonds” the Public Treasurer was to receive: “Provided, nothing in 
this section shall be construed to prevent the Public Treasurer, upon 
the surrender to him of $500,000 of State bonds, from delivering the 
bonds of the company, etc., and he is instructed to make said delivery 
immediately after the ratification of this act.” Mr. Guion and Mr. 
Battle admitted that the words do not point with precision to the 
State bonds issued to the company under the Acts of 1868-’69, in sat- 
isfaction of the State subscription of four millions of stock, but they 
insisted that such was the intention, and that it so appeared on a 
consideration of the circumstances and other words of the act. 
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1. The object was to enable the company to complete the road, for 
which end the company was to have the half million of its bonds 
deposited with the Treasurer, “to be applied to the completion of the 
road and to no other purpose whatever.” The State was to be bene- 
fited by getting in a like amount of its bonds, and thereby lessen the 
public debt, and would be collaterally benefited by the completion of 
the road, and enhancing the value of the mortgage to secure one 
nillion of bonds guaranteed by the State. This arrangement, mu- 
tually beneficial to the State and the company, would be de- 
feated if the company was forced to go into the market and (S00) 
buy one-half million of old bonds. 

2. The instruction to the Treasurer to deliver to the company 
“immediately after the ratification of the act,” shows that the 
exchange was to be done at once, and was not to be deferred until 
such time as the company could get into market and buy old bonds; 
this points to the bonds issued to the company and still in its hands. 

3. The word “surrender” is used in reference to the bonds to be 
received by the Treasurer. “Surrender,” “a return or giving up of 
something in hand,” points to the bonds issued to the company. 

The. reply is: 1. The act (secs. 2 and 3) authorizes the company to 
borrow, by an issue of its bonds, two and a half millions, these bonds 
to be secured by a mortgage on the road, which shall have priority over 
any lien held by the State. So the State already surrenders its first 
mortgage and leaves its guaranty naked and unprotected; and also 
gives up the bonds of the company secured by the first mortgage, held 
as an indemnity fund, in exchange for what? State bonds, which by 
Act of 5 February, 1870, are required to be delivered back to the 
Treasurer, and by Act of 8 March are nullified so far as the State had 
power to do so, by repealing the Act of 29 January, 1869? This can- 
not be the meaning of the Act of 12 March, 1870, unless we suppose 
“the indulgent head of the family” intended to give up everything. 

2. The implication drawn from the word “immediately” is too slight 
to control the construction, taken in connection with the fact that but 
a few days before the State had ordered the return of all of these 
bonds, and nullified them; besides, how does it appear that the com- 
pany was not presumed to have put itself in a condition to comply 

“with its part of the bargain (if it is to be looked at in that view) by 
procuring the requisite amount of old State bonds? 

3. The same may be said of the word “surrender.” It is most fre- 
quently used in the sense of returning, but often in the sense of 
delivering. Surely, if the act had reference to the “nullified bonds,” 
it was but fair to say so in so many words, and not to leave the 
meaning to implication. R. R. v. Reid, ante, 158. It is equally well 
settled that contracts made by the State with individuals, in granting 
charters, are not to be construed by the same rules as contracts be- 
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tween individuals. In the latter, the rule of the common law, which 
is the same as common-sense, is, “words are to be taken in the strong- 
est sense against the party using them,” on the idea that self-interest 
induces a man to select words most favorable for himself. It is other- 
wise when the State is a party; for it is known that in obtaining 
charters, although the sovereign be presumed to use the words, in 
point of fact the bills are drafted by individuals seeking to procure 
the grant, and that “the promoters,” as they are styled in England, 
or “lobby members,” as they are styled on this side of the Atlantic, 
have the charters or acts of incorporation drafted to suit their own 
purposes, and a matter of this kind, instead of being in its strict sense 
a contract, “is more like the act of an indulgent head of a family dis- 
pensing favors to its different members, and yielding to importunity. 
So the courts, to save the old gentleman from being stripped of the 
very means of existence by sharp practice, have been forced ta 
(801) reverse the rule of construction and adopt the meaning most 
favorable to the grantor.” 

It is held (State v. Krebs, ante, 604) that general words will be con- 
strued in subordination to the existing laws; for if the purpose is to 
make an exception, it is so easy to use express words, when a partic- 
ular meaning is intended, that the courts in construing statutes of this 
nature take general words in the sense most favorable to the State. 
on the ground that the draftsman resorted to general words for fear 
the bill would be defeated if plain and direct words were used, 
because he supposed the members would not vote for the bill on 
principle, or lest it might not meet with the approbation of their con- 
stituents. It is not what the draftsman intends, but what the words 
mean according to settled rules of construction, that the courts adopt 
as the true meaning. The Constitution itself is not free from objection 
in the use of general words, e. g., “any debt.” The rule referred to 
has not, however, been applied to the construction ef the Constitution ; 
but in regard to acts of incorporation and the like, it is fixed law. 

What effect will be given to the action of the company, 1 June, 1870, 
accepting the Act of 12 March, and ruling the State out as a stock- 
holder, is not now presented. Had the company beén in a condition 
to tender back to the State the four millions of bonds issued to dis- 
charge its subscription, by surrendering the bonds on hand, and pay- 
ing over the money received by the sale of the others, it may be that 
the State would no longer have any rights as a stockholder; but 
coolly to rule the State out as a stockholder, make no offer to return 
anything, and presume to use the bonds of the State issued in pay- 
ment of the stock, for the purpose of getting control of the half mil- 
lion of the bonds of the company deposited as an indemnity fund, 
might well have caused the Public Treasurer, even had these bonds 
been specified in the Act of 12 March, to hesitate before receiving 
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them, as by the action of the company the State, being no longer con- 
sidered a stockholder, was of course entitled, not only to have 
back these bonds, but to be compensated for the bonds that had (802) 


been disposed of. 
Motion refused. 


Cited: S. v. Jones, 67 N. C., 217; 8. v. Biggs, 133 N. C., 733. 








Ex-parte ADOLPHUS G. MOORE and others. 


Upon 16 July, 1870, petitions were presented to Chief Justice Pear- 
son, at the chambers of the Supreme Court, by Messrs. Battle & Sons, 
Graham, Bragg, Merrimon and Parker, upon behalf of Adolphus G. 
Moore and three other citizens of Alamance County, representing that 
they had been arrested upon the day before, and were still detained, 
by one George W. Kirk, under a show of military force, and Asking 
for writs of habeas corpus. 

The writs were accordingly issued upon the same day, returnable 
immediately, at the same place. 

Upon 18 July these writs were returned, with the following affi- 
davit: 

A. C. McAllister makes oath that on Sunday, 17 July, 1870, between 
the hours of 10 and 11 o’clock A. M., in the county of Alamance, on 
the highway leading from Company Shops in said county to Yancey- 
ville, in the county of Caswell, in said State, about nine miles from 
said Company Shops, he delivered to George W. Kirk, who was at the 
time apparently in command of a large body of armed men, the writ 
of habeas corpus, of which the paper-writing hereto attached is a true 
and perfect copy ; that the said George W. Kirk said, on receiving the 
said writ, and having part of the same read to him, and hearing what 
the same was, and inspecting the signature of the writ, that he could 
take no notice of such papers; that they had “played out.” That he 
"was acting under orders from Governor Holden, with instructions to 
disregard such papers. He further said: “Take the papers back and 
tell them that the Court has been appointed to try them (meaning 
the men in custody); that he would surrender them on Governor 
Holden’s order, but not otherwise, unless they sent a sufficient force 
to whip him, and take them (meaning the persons mentioned in the 
several writs) away from him. He said to a person appearing to be 
a subordinate of his: “I told you, if any such paper came, not to 
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allow them to be brought to me.” Affiant is a citizen of Alamance 
County, and a qualified elector of the State of North Carolina. He 
delivered the said writ to the said Kirk, at the request of E. G. 
Parker, Esq., attorney for the petitioners, the Sheriff of Ala- 
(803) mance County having been arrested and still being held in 
custody by said George W. Kirk. A. C. MCALLISTER. 
Sworn to, etc., this 18 July, 1870. 
W. H. Baatey, Clerk. 


The above paper having been read to the Chief Justice, after some 
discussion, the matter was deferred until 3 P. M., and at the latter 
hour, in consequence of the following communication to the Gov- 
ernor of the State, a reply to which the Chief Justice said he would 
await until the next morning, the further hearing of the case was 
postponed until the morning of the 19th. 


STATE OF NORTH CAROLINA, 
AT CHAMBERS, 
RALEIGH, 18 July, 1870. 


To His Excellency W. W. HOLDEN, Governor of North Carolina: 


Sir :—I have the honor to enclose copies of four writs of habeas 
corpus issued by me to Col. George W. Kirk, together with affidavits 
setting out that Colonel Kirk refused to make return of the writs, and 
stated that he made the arrests by your order. As Colonel Kirk does 
not make return, I do not feel at liberty to assume the fact that he 
acted under your orders, from the conversation set out in the affi- 
davits. 

Please inforth me if Colonel Kirk acted under orders from you in 
making the arrests. 

Very respectfully yours, etc. 
R. M. PEARSON, 
Chief Justice Supreme Court. 


Upon the morning of the 19th Mr. Badger, as counsel for the Execu- 
tive, appeared and read the following letter: 


EXECUTIVE OFFICE, 
(804) RALEIGH, 19 July, 1870. 


To the Hon. RicHMOND M. PEARSON, Chief Justice of North Carolina: 


Sm :—Your communication of yesterday concerning the arrests 

made by Col. George W. Kirk, together with the enclosed, is received. 

I respectfully reply: That Col. George W. Kirk made the arrests 

and now detains the prisoners named by my order. He was in- 

structed firmly but respectfully to decline to deliver the prisoners. 

No one goes before me in respect for the civil law, or for those whose 
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duty it is to enforce it, but the condition of Alamance County, and 
some other parts of the State, has been and is such that, though re- 
luctant to use the strong powers vested in me by law, I have been 
forced to declare them in a state of insurrection. 

For months past there has been maturing in these localities, under 
the guidance of bad and disloyal men, a dangerous secret insurrec- 
tion. I have invoked public opinion to aid me in suppressing this 
treason! I have issued proclamation after proclamation to the people 
of the State to break up these unlawful combinations! I have brought 
to bear every civil power to restore peace and order, but all in vain! 
The Constitution and laws of the United States and of this State are 
set at naught; the civil courts are no longer a protection to life, lib- 
erty and property ; assassination and outrage go unpunished, and the 
civil magistrates are intimidated and are afraid to perform their 
functions. 

To the majority of the people of these sections the approach of 
night is like the entrance into the valley of the shadow of death; the 
men dare not sleep beneath their roofs at night, but abandoning their 
wives and little ones, wander in the woods until day. 

Thus civil government was crumbling around me. I determined to 
nip this new treason in the bud. 

By virtue of the power vested in me by the Constitution and laws, 
and by that inherent right of self-presefvation which belongs to all 
governments, I have proclaimed the county of Alamance in a state of 
insurrection. Col. George W. Kirk, as commanding the military forces 
in that county, made the arrests referred to in the writ of habeas 
corpus, and now detains the prisoners by my order. 

At this time I am satisfied that the public interest requires 
that these military prisoners shall not be delivered up to the (805) 
civil power. 

I devoutly hope that the time may be short when a restoration of 
peace and order may release Alamance County from the presence of 
military force and the enforcement of military law. When that time 
shall arrive I shall promptly restore the civil power. 

W. W. HoLpen, 
Governor. 


*. 


After reading the above, Mr. Badger read various proclamations, 
issued from the Executive office at various times within the last two 
years, in reference to various outrages and disorders in the counties 
of Jones, Lenoir, Alamance, ete. 

The Chief Justice then said: 

Before the argument opens, I will observe to the counsel that the 
object of argument is to aid me in forming an opinion on four ques- 
tions of law: 

1. Do the facts set out by his Excellency show that Colonel Kirk 
had a “reasonable excuse” for not making return to the writs of 
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habeas corpus, so as to release him from the powers and penalties of 
an attachment? 

2. Do the facts set out show an “insurrection,” and a condition of 
things putting the lives and property of our citizens in such imminent 
peril as to suspend the writ of habeas corpus in the counties subject 
to military occupation? 

3. Suppose the writ not to be suspended, as in the present condition 
of the country it is highly probable, nay, in my opinion certain, that 
an order to the sheriff of a county to call out “the power of the 
county,” and with force take the petitioners out of the hands of the 
military authorities, will plunge the whole State into civil war— 
should not the Act of 1868-’69 be so construed as to make it subserv- 
ient to that clause of the Constitution which confers power on the 
Governor to call out the militia to suppress riots and insurrection in 
counties where the Governor has exercised this power and taken mil- 
itary possession ? 

4. If so, should the writ be directed to the Governor? 

I shall be pleased to hear an argument on these subjects as ques- 
tions of law, and will leave it to the good sense of the counsel to 
decide whether an excited discussion, such as on yesterday, will be 
salculated either to aid me in forming an opinion or to answer any 
other useful purpose, 

Thereupon the counsel for the petitioners moved: 


1. That an attachment should issue against George W. Kirk for 
failing to make return to the writs, and 
2. For a writ, to be directed to the Sheriff of some county in the 
State, commanding him, with the power of the county, if neces- 
(806) sary, to take the petitioner out of the hands of George W. Kirk, 
and bring him before the Chief Justice. 
These motions were debated pro-and con, by the counsel for the 
petitioners and for the Governor, above named, until Thursday, 21 
July. Upon the 23d the Chief Justice delivered the following opinion : 


Pearson, C. J. Upon proof of service and the failure of Colonel 
Kirk to return the writ, the counsel of the prisoner submitted two 
motions. 

The fact of service and the failure to make return was a sufficient 
foundation for these motions. But the affidavit sets out further that 
G. W. Kirk said “he was acting under the orders of Governor Holden, 
and should make no return.” 

This extraneous matter, if true, had, in my judgment, an important 
bearing on the pending motions, and not being at liberty to assume 
it to be true on the verbal statement of Colonel Kirk, I addressed a 
communication to his Excellency, asking to be informed if Colonel 
Kirk had his orders. The purpose was to have the orders to Colonel 
Kirk avowed or disavowed, and make it a fixed fact one way or the 
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other, and to afford an opportunity to his Excellency, if avowed, of 
setting out the ground of his action, and of being heard by counsel. 
The cause of truth is always served by argument on both sides. 

1. The main question, and one on which both motions depend, is 
this: Does the fact that the Governor has declared the county of 
Alamance to be in a state of insurrection, and has taken military pos- 
session, have the legal effect to suspend the writ of habeas corpus in 
that county? If so, the prisoner takes nothing by either motion; if 
otherwise, it will become necessary to give them further considera- 
tion. 

It was insisted by the counsel of the prisoner that the Governor's 
reply is no part of this proceeding, and cannot be noticed. In my 
opinion, it forms a part of the proceeding to the extent of the avowal 
of the orders given to Colonel Kirk (that is in direct response to my 
inquiry), and of the fact that in the exercise of the power conferred 
on him he had declared the county of Alamance to be in a state of in- 
surrection—taken military possession and ordered the arrest and de- 
tention of the petitioner as a military prisoner; the action of his Ex- 
cellency is relevant, for, if the privilege of the writ of habeas corpus 
be suspended, the writ now sued for ought not to be awarded. In 
Ex-parte Tobias Watkins, 3 Peters, 193, the Chief Justice says: “The 
writ ought not to be awarded if the Court is satisfied that the pris- 
oner would be remanded.” This case is cited and approved in Ea- 
parte Milligan, 4 Wallace, 111. 

His Excellency was also pleased to set out some of the special facts 
that satisfied him that the civil authorities of the county were unable 
to protect its citizens in the enjoyment of life and property; 
it is not mine to pass upon these facts, or judge of their (807) 
sufficiency. 

Mr. Badger, of counsel for his Excellency, relied on the Constitu- 
tion, Art. XII, sec. 3, “The Governor shall be Commander in Chief, and 
have power to call out the militia to execute the law, suppress riots or 
insurrections, and to repel invasion,” and on the Statute of 1869-’70, 
ch. 27, sec. 1, “The Governor is hereby authorized and empowered, 
whenever in his judgment the civil authorities in any county are una- 
ble to protect its citizens in the enjoyment of life and property, to 
Ueclare such county to be in a state of insurrection, and to call into 
active service the militia of the State, to such an extent as may 
become necessary to suppress the insurrection”; and he insisted that 

1. This clause of the Constitution, and the statute, empower the 
Governor to declare a county to be in a state of insurrection when- 
ever, in his judgment, the civil authorities are unable to protect its 
citizens in the enjoyment of life and property. The Governor has so 
declared in regard to the county of Alamance, and the judiciary can- 
not call his action in question, or review it, as the matter is confided 
solely to the judgment of the Governor. 
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2. The Constitution and this statute confer on the Governor all the 
powers “necessary” to suppress the insurrection, and the Governor has 
taken military possession of the county, and ordered the arrest and 
detention of the petitioner as a military prisoner. This was neces- 
sary, for unlike other insurrections, it is not open resistance, but a 
novel kind of insurrection, seeking to effect its purpose by a secret 
association spread over the country, by scourging, and by other crimes 
committed in the dark, and evading the civil authorities by masks and 
fraud, perjury and intimidation ; and that, 

3. It follows that the privilege of the writ of habeas corpus is sus- 
pended in that county until the insurrection be suppressed. 

I accede to the first proposition ; full faith and credit are due to the 
action of the Governor in this matter, because he is the competent 
authority, acting in pursuance of the Constitution and the law. The 
power, from its nature, must be exercised by the Executive, as in 
case of invasion or open insurrection. The extent of the power is 
alone the subject of judicial determination. 

As to the second, it may be that the arrest and also the detention 
of the prisoner is necessary, as a means to suppress the insurrection. 
But I cannot yield my assent to the conclusion; the means must be 
proper, as well as necessary, and the detention of the petitioner as a 

military prisoner is not a proper means. For it violates the 
(808) Declaration of Rights, “The privilege of the writ of habeas 
corpus shall not be suspended.” Constitution, Art. I, sec, 21. 

This is an express provision, and there is no rule of construction or 
principle of constitutional law by which an express provision can be 
abrogated and made of no force by an implication from any other pro- 
vision of the instrument. The clauses should be construed so as to 
give effect to each, and prevent conflict. This is done by giving to 
Art. XII, sec. 3, the effect of allowing military possession of a county 
to be taken, and the arrest of all suspected persons to be made by mil- 
itary authority, but requiring, by force of Art. I, sec. 21, the persons 
arrested to be surrendered for trial to the civil authorities, on habeas 
corpus, should they not be delivered over without the writ. 

This prevents conflict with the habeas corpus clause, and har- 
monizes with the other articles of the Declaration of Rights, i. e., 
trial. by jury, etc., all of which have been handed down to us by our 
fathers, and by our English ancestors, as great fundamental princi- 
ples, essential to the protection of civil liberty. 

I declare my opinion to be that the privilege of the writ of habeas 
corpus has not been suspended by the action of his Excellency; that 
the Governor has power, under the Constitution and laws, to declare 
a county to be in a state of insurrection, to take military possession, 
to order the arrest of all suspected persons, and to do all. things 
necessary to suppress the insurrection; but he has no power to dis- 


682 











APPENDIX. 





Ex-parte Moore. 





obey the writ of habeas corpus, or to order the trial of any citizen 
otherwise than by jury. According to the law of the land such action 
would be in excess of his power. 

The judiciary has power to declare the action of the Executive, as 
well as the acts of the General Assembly, when in violation of the 
Constitution, void and of no effect. Having conceded full faith and 
credit to the action of his Excellency, within the scope of the power 
conferred on him, I feel assured he will in like manner give due ob- 
servance to the law as announced by the judiciary. Indeed, he cannot 
refuse to do so, without taking upon himself the responsibility of act- 
ing on the extreme principle, “The safety of the State is the supreme 
law.” I will venture to hope, as evil as the times may be, our coun- 
try has not yet reached the point when a resort to extreme measures 
has become a public necessity. 

2. The motion for an attachment against Colonel Kirk is based on 
the habeas corpus act, Acts 1868-’69, ch._1, see. 15. “If any person 
on whom a writ of habeas corpus is served shall refuse or neglect to 
obey the same by producing the body, etc., within the time required, 
and no sufficient excuse be shown, it shall be the duty of the Judge or 
Court forthwith to issue an attachment against such person, to the 
Sheriff of any county in the State, commanding him immediately to 
arrest such person and bring him before the Judge, or Court, and 
such person shall be committed to jail until he shall make return to 
the writ and comply with any order that may be made in 
relation to the party for whose relief the writ shall have been (809) 
issued.” 

Colonel Kirk has refused to make return. The question is, Do the 
facts before me “show a sufficient excuse”? The affidavit sets out 
that Colonel Kirk put his refusal on the ground that he had orders 
from his Commander in Chief, who is the Governor of the State, not 
to obey the writ. His Excellency avows that Colonel Kirk was acting 
under his orders. So we have this case: Colonel Kirk is commanded 
by the Chief Justice to produce the body. He is ordered by his Com- 
mander in Chief not to obey the writ. What was the man to do? He 
elected to obey his orders. In my opinion there was sufficient excuse 
for refusing to return the writ. The motion is not allowed. 

”" The act in question does not rest on the idea of punishing for a con- 
tempt of the Judge, or Court, but of compelling a return to the writ 
and the production of the body. It is a substitute for the provision in 
the old habeas corpus act, which punished the officer or person refus- 
ing or neglecting to make due return, “upon conviction by indictment,” 
with a fine of $500 for the first offense, and of $1,000, and incapacity 
to hold office, for the second. The late act is an improvement upon 
the former, by substituting the speedy remedy of attachment in place 
of indictment, and the severe punishment of imprisonment in the 
place of fine. Both acts are evidently intended to punish for not mak- 
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ing return, and the last is also intended for the immediate relief of 
the party in whose behalf the writ is issued. The notion of punishing 
for a contempt of the Judge, or Court, is not involved in either act, 
certainly not in that of 1868-69; that is provided for by “the con- 
tempt act” (same session). The proceeding is by a rule to show 
cause why an attachment should not issue, And yet I was urged, with 
much vehemence, by learned and aged counsel, to rule Colonel Kirk 
up for a contempt of the Chief Justice, in this: The affidavit of ser- 
vice sets out that Colonel Kirk, when the writ was served, said: 
“Tell them such things are played out; I have my orders from Gov- 
ernor Holden, and shall not obey the writ. I will surrender them on 
Governor Holden’s order, but not otherwise, unless they send a suffi- 
cient force to whip me.” This, aS was well said by Mr. Badger, is 
the language of a rude soldier, and is not as courteous as we usually 
find it in judicial proceedings. The motion for a rule to show cause 
for this contempt is not pertinent to the matter now on hand. The 
evidence on which it rests comes in a questionable shape—extra- 
neous matter, put into an affidavit of service to excite prejudice, and 

the motion made at the instance of one who is under arrest for 
(810) the horrid crime of murder by midnight assassination! At a 

time when, as Mr. Bragg feelingly remarked, “we are in the last 
ditch! We look to the judiciary as our only hope! If that fails us, 
the country is gone! gone! gone!” I do not feel it to be my duty to 
leave grave matters, and then turn aside to put a rule on a rude sol- 
dier to show cause for making a flippant speech. I will be borne out by 
every member of the profession in saying that during the thirty-five 
years I have had the honor of a seat on the bench I have never been 
slow to punish for contempt, and preserve the dignity of the Court, 
when I believed there was an attempt to assail it. I know my duty, 
and trust I have firmness enough to discharge it. These remarks seem 
called for because of the earnestness with which the motion was 
pressed, in language more courtly, but fully as strong as that used by 
the rude soldier, and because of the excited manner in which I was 
reminded of my duty, and exhorted to perform it; nay, the oath of 
office was read to me, and I had the benefit of hearing read much 
of the lofty language of Lord Mansfield! 

3. The motion for a precept directed to the Sheriff of some county, 
to bring the petitioner forthwith before me, and if necessary, to take 
with him the power of the county, is based on secs. 17 and 18 of the 
habeas corpus act. “The Court or Judge may direct a precept to any 
Sheriff, Coroner, or other person to be designated therein, command- 
ing him to bring forthwith before such Court or Judge the party 
(wherever to be found) for whose benefit the writ of habeas corpus 
shall have been granted.” “In the execution of this writ the Sheriff 
or person designated may call out the power of the county.” 
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The petitioner is entitled to this writ. The only question is, To 
whom should it be directed? The motion is that it should be directed 
to the Sheriff of some county. 

I have considered the matter fully, and have come to the conclu- 
sion not to direct it to a sheriff. The act gives a discretion. In the 
present condition of things, the counties of Alamance and Caswell 
being declared to be in-a state of insurrection, and occupied by mili- 
tary forces, and the public mind feverishly excited, it is highly proba- 
ble, nay, in my opinion certain, that a writ in the hands of a sheriff 
(with authority to call out the power of the county), by which he is 
commanded, with force if necessary, to take the petitioner out of the 
hands of the military authorities, will plunge the whole State into 
civil war. 

If the Sheriff demands the petitioner of Colonel Kirk, with his 
present orders, he will refuse, and then comes war. The country has 
had war enough. But it was said by the counsel of the petitioner, 
“If in the assertion of civil liberty, war comes, let it come! The 
blood will not be on your hands, or on ours; it will be on all 
who disregard the sacred writ of habeas corpus. Let justice (811) 
be done if the heavens fall.” 

It would be to act with the impetuosity of youth, and not with 
the calmness of age, to listen to such counsels. “Let justice be done 
if the heavens fall,” is a beautiful figure of speech, quoted by every 
one of the five learned counsel. Justice must be done, or the power 
of the judiciary be exhausted; but I would forfeit all claim to pru- 
dence tempered: with firmness, should I, without absolute necessity, 
add fuel to the flame, and plunge the country into civil war, provided 
my duty can be fully discharged without that awful consequence. 
Wisdom dictates, if justice can be done, “let heaven stand.” Unless 
the Governor revokes his orders, Colonel Kirk will resist; that ap- 
pears from the affidavit of service. 

The second branch of the motion, that the power of the county be 
called out if necessary, to aid in taking the petitioner by force out of 
the hands of Kirk, is as difficult of solution as the first. 

The power of the county, or “posse comitatus,” means the men of 
the county in which the writ is to be executed: in this instance Cas- 
well, and that county is declared to be in a state of insurrection. 
Shall insurgents be called out by the person who is to execute the 
writ, to join in conflict with the military forces of the State? 

It is said that a sufficient force will volunteer from other counties. 
They may belong to the association, or be persons who sympathize 
with it. But the “posse comitatus” must come from the county where 
the writ is to be executed; it would be illegal to take men from other 
counties. This is settled law. Shall illegal means be resorted to in 
order to execute a writ? 
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Again, every able-bodied man in the State belongs to the militia, 
and the Governor is by the Constitution “Commander in Chief of the 
militia of the State.” Art. III, sec. 8. So the power of the county 
is composed of men who are under the command of the Governor; 
shall these men be required to violate, with force, the orders of their 
Commander in Chief, and do battle with his other forces that are 
already in the field? In short, the whole physical power of the State 
is by the Constitution under the control of the Governor. The ju- 
diciary has only a moral power. By the theory of the Constitution 
there can be no conflict between these two branches of the govern- 
ment. 

The writ will be directed to the Marshal of the Supreme Court, with 
instructions to exhibit it and a copy of this opinion to his Excellency 
the Governor. If he orders the petitioner to be delivered to the Mar- 
shal, well; if not, following the example of Chief Justice Taney, in 
Merriman’s case (Annual Cyclopedia, for the year 1861, page 555), I 
have discharged my duty; the power of the judiciary is exhausted, 
and the responsibility must rest on the Executive. 


(812) The following is the order of the Chief Justice to the Mar- 
shal: 


To Davin A. WIcKER, Marshal of the Supreme Court: 


You are hereby commanded, in the name of the State of North Car- 
olina, forthwith to bring Adolphus G. Moore, wherever to be found, 
before me, Richmond M. Pearson, Chief Justice of the’Supreme Court, 
at the room of the Supreme Court in the city of Raleigh. 

Herein fail not ; have there this writ and make due return. 

R: M. PEARSON, 
Chief Justice Supreme Court. 


INSTRUCTION.—You will wait upon his Excellency the Governor, ex- 
hibit to him this writ, and a copy of the opinion in Moore's case, and 
make due return to me. R. M. Pearson, 

Chief Justice Supreme Court. 


Upen 27 July the following response was received from the Gov- 
ernor : 
EXECUTIVE DEPARTMENT. 
RALEIGH, 26 July, 1870. 


To the Hon. R. M. Pearson, Chief Justice of the Supreme Court of 
North Carolina: 

Sir :—I have had the honor to receive, by the hands of the Marshal 

of the Supreme Court, a copy of your opinion in the matter of A. G. 

Moore; andthe Marshal has informed me of the writ in his hands for 
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the body of said Moore, now in the custody of my subordinate officer, 
Col. George W. Kirk. 

I have declared the connties of Alamance and Caswell in a state of 
insurrection, and have taken military possession of them. This your 
Honor admits I had the power to do, “under the Constitution and 
laws.” And not only this, “but to do all things necessary to suppress 
the insurrection,” including the power to “arrest all suspected per- 
sons” in the above-mentioned counties. 

Your Honor has thought proper also to declare that the citizens of 
the counties of Alamance and Caswell are insurgents, as the result of 
the constitutional and lawful action of the Executive, and that, there- 
fore, you will not issue the writ for the production of the body of 
Moore to any of the men of the said counties; that “the posse 
comitatus must come from the county where the writ is to be (813) 
executed,” and that any other means would be illegal. 

I have official and reliable information that in the counties above 
named, during the last twelve months, not less than one hundred per- 
sons, “in the peace of God and the State,” have been taken from their 
homes and scourged, mainly, if not entirely, on account of their polit- 
ical opinions; and that eight murders have been committed, including 
that of a State Senator, on the same account; that another State Sen- 
ator has been compelled, from fear for his life, to make his escape to 
a distant State. I have reason to believe that the governments of the 
said counties have been mainly, if not entirely, in the hands of men 
who belong to the Ku Klux Klan, whose members have perpetrated 
the atrocities referred to; and that the county governments have not 
merely omitted to ferret out and bring to justice those of this Klan 
who have thus violated the law, but that they have actually shielded 
them from arrest and punishment. The State judicial power in the 
said counties, though in the hands of energetic, learned and upright 
men, has not been able to bring criminals to justice; indeed, it is my 
opinion, based on facts that have come to my knowledge, that the life 
of the Judge whose duty it is to ride the circuit to which the said 
counties belong, has not been safe, on account of the hatred enter- 
tained towards him by the Klan referred to, because of his wish and 
purpose to bring said criminals to justice. For, be it known to your 
Honor, that there is a widespread and formidable secret organization 
in this State, partly political and partly social in its objects; that 
this organization is known, first, as “Constitutional Union Guard” ; 
secondly, as “The White Brotherhood”; thirdly, as “The Invisible 
Empire”; that the members of this organization are united by oaths 

which ignore or repudiate the ordinary oaths or obligations that rest 
upon all other citizens to respect the laws and to uphold the govern- 
ment; that these oaths inculcate hatred by the white against the col- 
ored people of the State; that the members of this Klan are irrecon- 
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cilably hostile te the great principle of political and civil equality on 
which the government of this State has been reconstructed ; that these 
Klans meet in secret, in disguise, with arms, in uniform of a certain 
kind intended to conceal their persons and their horses, and to terrify 
those whom they assault, or among whom ‘they move; that they hold 
their camps in secret places, and decree judgment against their peace- 
able fellow-citizens, from mere intimidation to scourgings, mutilations 
and murder ; and that certain persons of the Klan are deputed to exe- 
cute these judgments; that when the members of this Klan are ar- 
rested for violations of law, it is most difficult to obtain bills of in- 
dictment against them, and still more difficult to convict them, first, 
because some of the members, or their sympathizers, are almost 
always on the grand and petit juries, and secondly, because witnesses 
who are members or sympathizers unblushingly commit perjury to 
screen their confederates and associates in crime; that this Klan, thus 
constituted, and having in view the objects referred to, is very pow- 
erful in at least twenty-five counties of the State, and has had 
(814) absolute control for the last twelve months of the counties of 
Alamance and Caswell. 

Under these circumstances I would have been recreant to duty, and 
faithless to my oath, if I had not exercised the power in the several 
counties which your Honor has been pleased to say I have exercised 
constitutionally and lawfully; especially as, since October, 1868, I 
have repeatedly, by proclamations and by letters, invoked public 
opinion to repress these evils, and warned criminals and offenders 
against the laws of the fate that must in the end overtake them if, 
under the auspices of the Klan referred to, they should persist in 
their course. 

I beg to assure your Honor that no one subscribes more thoroughly 
than I do to the great principles of habeas corpus and trial by jury. 
Except in extreme cases, in which beyond all question “the safety of 
the State is the supreme law,” these privileges of habeas corpus and 
trial by jury should be maintained. 

I have already declared that, in my judgment, your Honor and all 
the other civil and judicial authorities are unable, at this time, to 
deal with the insurgents, The civil and the military are alike con- 
stitutional powers—the civil to protect life and property when it can, 
and the military only when the former has failed. ‘As the Chief Exec- 
utive I seek to restore, not to subvert, the judicial power. Your 
Honor has done your duty, and in perfect harmony with you I seek to 
do mine. 

It is not I, or the military power, that has supplanted the civil 
authority ; that has been done by the insurrection in the counties re- 
ferred to. I do not see how I can restore the civil authority until I 
“suppress the insurrection,” which your Honor declares I have the 
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power to do; and I do not see how I can surrender the insurgents to 
the civil authority until that authority is restored. It would be a 
mockery in me to declare that the civil authority was unable to pro- 
tect the citizens against the insurgents, and then turn the insurgents 
over to the civil authority. My oath to support the Constitution makes 
it imperative on me to “suppress the insurrection” and restore the civil 
authority in the counties referred to, and this I must do. In doing 
this I renew to your Honor expressions of my profound respect 
for the civil authority, and my earnest wish that this authority (815) 
may soon be restored to every county and neighborhood in the 
State. 
I have the honor to be, with great respect, 
Your obedient servant, W. W..HoLpEN, 
Governor. 


This letter having been read upon Wednesday, the 27th, the coun- 
sel for the petitioner moved: 

1. For an attachment, or rule to show cause, against the Governor, 
for not making a sufficient return to the writ of habeas corpus. 

2. If that be not proper, then for a like attachment or rule against 
George W. Kirk. 

3. That the Marshal of the Supreme Court be directed to proceed 
further in the execution of the writ directed to him, to bring the body 
of the prisoner before him. 

Upon the 28th, Chief Justice Pearson rendered the following de- 
cision : : 

The first motion is refused. The Chief Justice of the Supreme 
Court has no power under the habeas corpus act to order the arrest of 
the Governor of the State. 

The second motion is refused.. It has been adjudicated by me that 
Colonel Kirk had a reasonable excuse, his orders having been avowed 
by the Governor. 

The third motion is refused. It would be an idle form to require 
the Marshal to go to the camp of Colonel Kirk and make a demand, 
as the Governor has taken upon himself the responsibility of declining 
to produce the body of the petitioner. In Stacy’s case, 10 Johnson, 
327, Chancellor Kent, on the return to a writ of habeas corpus di- 
récted to General Lewis, held the return, “The party is not in my cus- 
tody,” to be insufficient, and that it should- have been: “The party is 
not in my custody, nor under my control.” The custody of a subordi- 
nate is the custody of a superior. 

The petitioner, if it will serve his purpose of applying to the Chief 
Justice of the Supreme Court of the United States for a writ of habeas 
corpus, as was suggested by his counsel, may take the fact to be that 
the Marshal proceeded to the camp of Colonel Kirk and informed him 
of the writ, and that Colonel Kirk relied on his orders, and refused 
to deliver the body of the petitioners. 
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(816) 
Ex-parte JOHN KERR and others. 


Upon 26 July, 1870, the above counsel presented to Chief Justice 
Pearson petitions for writs of habeas corpus on behalf of John Kerr 
and eighteen others who had been arrested on 18 July, and were de- 
tained by George W. Kirk, under circumstances similar to those in 
the case above. The writs were issued, and upon the 29th the follow- 
ing affidavit in the case was filed: 

George Williamson makes oath that he is a citizen of the county of 
Caswell, and a qualified elector of the State of North Carolina; that 
writs of habeas corpus fn behalf of all the persons above named, 
issued by Richmond M. Pearson, Chief Justice of the State, were 
placed in his hands for service upon George W. Kirk, That he went 
to Yanceyville with the said writs, on 27 July, 1870; that the pris- 
oners above named were, as he was informed, confined in the court- 
house at that place; that he found armed sentinels surrounding the 
court-house ; that for the purpose of seeing the said George W. Kirk, 
and serving the said writs, he attempted to enter the court-house 
square, when he was stopped at the gate thereof by a sentinel at the 
said gate; affiant told him he wished to see Colonel Kirk; an officer 
was then called, and came out; he was said, in affiant’s presence, to 
be the adjutant; he asked affiant what was his business; affiant told 
him he had a communication for Colonel Kirk; he asked the nature 
of it; affiant told him he preferred to see Colonel Kirk; the said ad- 
jutant then entered the court-house, and a person, said to be Major 
Yates, came out to affiant—asked affiant’s name, and that of another 
person with affiant, which were given to him. The said Yates then 
asked affiant what was the nature of the communication he had for 
Colonel Kirk. Affiant told him that they were writs of habeas corpus, 
issued by Chief Justice Pearson (taking the said writs from his 
pocket at the time), which he wished to serve upon the said Kirk. He 
told affiant that he would have nothing to do with them, and that he 
(affiant) could not see Colonel Kirk. He, the said Yates, finally said 
Colonel Kirk was busy, but might see him in half an hour. Affiant 
then retired to the piazza of a store, in view of the court-house. 
Some half hour or more afterwards, seeing the said Yates at the gate 
of the court-house square, affiant again went to him, and asked him 
what Colonel Kirk said, and whether: he could see him. He replied 
that Colonel Kirk refused to have any communication with affiant. 
Affiant then retired some fifty yards, and took his seat under a tree. 
He saw two persons standing at an upper window in the court-house, 
one of whom he was informed was Colonel Kirk; and affiant then 
attempted to approach the window, holding up the said writs in his 
hand; the person said to be Colonel Kirk immediately retired; af- 
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fiant had not gone within the line of the sentinels, but after his 
attempt to approach the said window, he saw the same person (817) 
whom he had been told was Colonel Kirk, when at said window, 
in the vestibule of the court-house, on the lower floor; he seemed to be 
giving orders or instructions to the soldiers outside; immediately a 
drum was beaten; affiant then retired under the tree as aforesaid; 
some thirty or forty armed men upon the beat of the drum formed a 
line, and seemed to be loading their muskets. They approached af- 
. fiant, but before getting to him were halted, and in a few moments 
returned to the court-house, and just after, a squad of seven men, 
armed with muskets and under command of the said Major Yates, 
came to affiant, and affiant was ordered to leave, or he would be fired 
into. Affiant then left, and made no further attempt to deliver the 
said writs to the said George W. Kirk. Guo. WauaMeon. 
Sworn and subscribed before me this 29 July, A. D. 1870. 
W. H. Baatey, Clerk. 


A motion to attach George W. Kirk was grounded upon this affi- 
davit, and this having been debated, the Chief Justice delivered the 
following opinion: . 


The counsel of the petitioner, on the affidavit of George William- 
son, who is a qualified voter and a citizen of the county of Caswell, 
submitted a motion for an attachment or rule against G. W. Kirk for 
not making return to the writ of habeas corpus, if, upon the facts set 
out, it be considered that the writ was duly served, or for an attach- 
ment for wilfully obstructing and preventing service, or for any other 
writ to which upon the facts disclosed the petitioner may be entitled. 

I declare my opinion to be that there is no ground for an attach- 
ment, or for a rule to show cause, but that the petitioner is entitled 
to have an order authorizing some qualified voter of the State to 
make proper service of the writ; for that purpose I shall designate 
the Marshal of the Supreme Court. 

By the Habeas Corpus Act, sec. 32, it is provided: “The writ 
of habeas corpus may be served by any qualified voter of the (818) 
State, thereto authorized by the Court or Judge ordering the 
same.” 

George Williamson was not authorized by me to make service of the 
writs upon Colonel Kirk. In the case of Moore and others, when the 
writs were signed, I asked the counsel, “Shall I order witnesses to be 
summoned?” The reply was, “We will attend to that matter.” I 
added, “Whom shall I authorize to serve the writs?” and was 
answered, “The Sheriff of Alamance is under arrest; we will get some 
one to serve them, and make affidavit of service.” I was thinking 
about the old habeas corpus act, and supposed the late act had changed 
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the law. Why the counsel of the petitioner did not ask to have some 
elector authorized to serve the writs is a matter not known to me. 
Far be it from me to believe that the omission was of purpose to bring 
about a collision. On the contrary, I believe it was a bona fide inad- 
vertence on their part, as it was on mine, in not looking at the 
provisions of the new habeas corpus act. 

But so it is—the matter passed, and on the application for the writs 
in favor of Kerr and others, I signed the writs, and nothing was said 
about the service. o 

It thus has happened that the person who served the writ for Moore 
and others, and the person who attempted to serve the writs for Kerr 
and others, were not authorized to do so; and Colonel Kirk was justi- 
fied in treating Williamson as an intruder into his camp, the more 
aggravated because Williamson was one of the insurgents of the 
county of Caswell. I say “insurgent,” for although Mr. Battle, in his 
remarks in moving for an attachment against the Governor, on the 
coming in of his reply to the proceeding had by the Marshal, took 
occasion to say, that while he agreed generally with the conclusions in 
the opinion filed by me, he differed on the question that all of the cit- 
izens of a county declared to be in a state of insurrection are to be 
deemed insurgents, I adhere to that opinion—they are all to be taken 
as being insurgents until the insurrection is suppressed and some 
change in their relations is made. Indeed, I did not enter into a dis- 
cussion of the question, and took the principle to be settled—on the 
plain ground that as long as a man remains in the county he must 
be taken to be an insurgent; because, in the nature of things, it Is 
impossible to make any distinction. Who is to decide, while a county 
is in a state of insurrection, whether this man or that man is well 
affected or disaffected? This inquiry can only be made after the 
insurrection is suppressed. 

Mr. Battle put this case: The county of Guilford is declared to be 
in a state of insurrection—is Justice Dick to be deemed an insurgent? 
Certainly, unless he “comes out from among them,” or his status be 
fixed by proceedings had after insurrection is suppressed. I am glad 
to find that Chief Justice Chase, in Mrs. Alerander’s cotton case, takes 
the same view (2 Wallace, 404). He says: “We must be governed by 
the principle of public law so often announced from this bench, as ap- 
plicable alike to civil and international wars, that all the people of 
each State or district in insurrection against the United States must 

be regarded as enemies until by the Legislature and the Execu- 
(819) tive, or otherwise, that relation is thoroughly and permanently 
changed.” 

This principle goes as far back as our Anglo-Saxon ancestors. By 
the common law every inhabitant of “a hundred” or township was 
liable for the value of any goods stolen within its bounds, unless the 
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thief was apprehended and brought to justice, “or hue and cry made.” 
Hence the cry, “Stop thief!” Justice Dick, who is curious in such 
matters, informs me that the word “neighbor” is derived from two 
Saxon words, meaning “near, pledge”—every man being a pledge for 
those who lived in the same “hundred,” and all being liable, as “the 
rain falleth on the just as well as the unjust.” 

It would have been well, and saved much cost, and much danger of 
civil strife, had the “neighbors” or citizens of the county of Caswell 
considered every man as a “pledge” for the good behavior of all of the 
other inhabitants, and seen to it that the perpetrators of a murder, 
committed in the court-house on the day of a political meeting, and in 
the daytime, were brought to justice, or a “hue and cry” made, if the 
murderers fied. 

Colonel Kirk seems to be, in some measure, justified in not permit- 
ting an insurgent, who was not authorized by me, to make service of 
the writs. 

But I have declared my opinion to be that the writ of habeas corpus 
is not suspended (Ea-parte Moore, ante, 802), and I feel it to be my 
duty to enforce the writ, or exhaust the power of the judiciary. The 
writ will be handed to David A. Wicker, Marshal of the Supreme 
Court, with authority to make service in pursuance of the habeas 
corpus act. 

The writ having been served, the following return was made: 


HEADQUARTERS 2D Ree. N. C. S. T., 
Camp HOLDEN, YANCEYVILLE, N. C., 
1 August, 1870. 


I respectfully reply to the service of the writ in the case of John 
Kerr, Samuel P. Hill, Jesse C. Griffith, F. A. Wiley, J. T. Mitchell, 
Thomas J. Womack, A. G. Yancey, John McKee, A, A. Mitchell, Yancey 
Jones, J. M. Neal, W. B. Bowe, Barzillai Graves, N. M. Roan, Robert 
Roan, James R. Fowler, M. Z. Hooper, James C. Williamson 
and Peter H. Williamson, that I hold the prisoners under (820) 
orders from W. W. Holden, Governor and Commander in Chief 


of militia. Gro. W. Kirk. 
Colonel, Commanding 2d Reg. N. C. 8. T. 


Thereupon, upon 2 August, motions were made by the counsel for 
the petitioners : 

1. To attach George W. Kirk for an insufficient return. 

2. For a writ to some competent person to bring the bodies of the 
petitioners, and for that purpose to call out the posse of the county if 
necessary. 

Upon this, his Honor made the following order: 


The first motion is not allowed. The objection, that the return, as 
the counsel termed it, is not sworn to, and other objections taken, are 
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not relevant; for this does not purport to be @ return, but a refusal to 
make a return by the orders of the Governor. 

Treating it, however, as a refusal, the second motion is not allowed, 
for the reason set out in the opinions delivered by me. I can say no 
more than what I have already said: The power of the judiciary is 
exhausted—I have no posse comitatus. In this particular, my situa- 
tion differs from that of Chief Justice Taney, in Merriman’s case. 
He had a posse comitatus at his command, but considered the power 
of the judiciary exhausted without calling it out; he did not deem it 
to be his duty to command the Marshal with the posse “to storm a 
fort.” 

It is gratifying to be able to say that the other Justices have been 
in unreserved conference with me, and that all concur in these habeas 
corpus proceedings. 








(821) 
STATE v. F. A. WILEY and others. 


Upon 15 August, 1870, the Governor transmitted to Chief Justice 
Pearson, at that time at his residence in Yadkin County, the follow- 
ing communication : 

2XECUTIVE DEPARTMENT, 
STATE OF NORTH CAROLINA, 
RALEIGH, 15 August, 1870. 


To the Hon. R. M. Pearson, Chief Justice Supreme Court of N. C.: 


DEAR Sir:—In my answer to the notices served upon me by the 
Marshal of the Supreme Court, in the matter of Adolphus G. Moore 
and others, ex-parte, I stated to your Honor that at that time the 
public interest forbade me to permit Col. George W. Kirk to bring 
before your Honor the said parties; at the same time I assured your 
Honor that as soon as the safety of the State would justify it, I would 
cheerfully restore the civil power, and cause the said parties to be 
brought before you, together with the cause of their capture and de- 
tention. 

That time has arrived, and I have ordered Col. George W. Kirk to 
obey the writs of habeas corpus issued by your Honor. As the number 
of prisoners and witnesses is considerable, I would suggest to your 
Honor that it would be more convenient to make return to the writ 
at the capitol in Raleigh. Colonel Kirk is prepared to make such 
return, as soon as your Honor shall arrive in Raleigh. 

With great respect, Your obedient servant, 

W. W. HoLpen, 
Governor. 
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On receiving it, the Chief Justice immediately repaired to Raleigh, 
and replied as follows: 

RALEIGH, 18 August, 1870. 
To His Excellency, GOVERNOR HOLDEN : 

‘Dear Sir :—Your communication of the 15th inst. was handed to me 
by Mr. Neathery. I will be in the Supreme Court room at 10 o’clock 
A. M., inst., to receive the return by Colonel Kirk, of the bodies of 
A. G. Moore, and the others (in whose behalf writs of habeas 
corpus have heretofore been issued here), together with the (822 
cause of their arrest and detention. 

Receiving the return after the delay to which you allude, of several 
weeks, is not to be taken as concurring on my part in the necessity 
for the delay, or as assuming any portion of the responsibility in re- 
gard to it. The entire responsibility rested on you. I was unwilling 
to plunge the State into a civil war upon a mere question of time. 

With great respect, Your obedient servant, 

R. M. PEARSON, 
Chief Justice Supreme Court. 


Upon taking his seat at the chambers of the Supreme Court, the 
persons named in the return of George W. Kirk, above (page 819), 
were surrendered, and thereupon were placed in the custody of the 
Sheriff of Wake County. 


Attorney-General Olds, for the State. 
Messrs. K. P. and R. H. Battle, Watt and J. Winston, for the peti- 
tioners. 


On behalf of the petitioners was filed the following application in 
writing: 
AT CHAMBERS, 
18 August, 1870. 


To the Hon. R. M. Pearson, Chief Justice of North Carolina : 


In the matter of the several petitions of John Kerr, Samuel P. Hill, 
N. M. Roan, Robert Roan, F. A. Wiley, and others, for writs of habeas 
corpus, your Honor having stated in the opinions filed in the several 
cases bearing date 2 August, 1870, that your power was exhausted ; 
and the said petitioners, in consequence thereof, deeming themselves 
without remedy from the judiciary of the State, having obtained writs 
of habeas corpus from Hon. G. W. Brooks, Judge of the District Court 
of the United States for the District of North Carolina, returnable 
before him at chambers in Salisbury this day, as counsel for the said 
prisoners, and on behalf of our associate counsel, we respectfully ask 
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leave for the said prisoners respectively to withdraw their said peti- 
tions ; and we do hereby abandon further proceedings under the writs 


in their several cases. W. H. Barrie & Sons. 
(823) : Counsel for Petitioners. 


At the same time the Attorney-General applied for bench warrants 
against several of the prisoners, charging some of them with partici- 
pation in the killing of John W. Stephens, late of Caswell County, and 
others with the killing of Wyatt Outlaw, late of Alamance County, 
or with various other crimes and misdemeanors. 

These motions having been argued, upon the 19th the Chief Justice 
delivered the following judgment: 


The motion on the part of the prisoner to enter a nolle prosequi, or 
retraxrit, is allowed. The proceeding has taken a turn for which my 
experience and the labor of the learned counsel furnish no precedent. 

1. Upon a “common-sense” view of the question, I can see no reason 
why the prisoner, if so advised, should not be allowed to withdraw 
his application. 

2. The Attorney-General, anticipating the course that would be 
taken on the part of the prisoner, had applied for and obtained a 
bench warrant. This cuts off all collateral questions, and reduces the 
matter to this: If probable cause can be made out on the part of 
the State, I shall commit the prisoner for trial in the due course of 
law; if probable cause be not shown, I shall discharge him. 

I hope it is not necessary, but from what I see in the newspapers, I 
think proper to say that I enter upon this investigation of the ques- 
tion of “probable cause” with an eye single to truth and justice. 

3. It was said by Mr. Battle, of counsel for the prisoner, that upon 
information I was obliged to take notice of the fact that the prisoner 
had made application to his Honor, Judge Brooks, for a Writ of habeas 
corpus, which his Honor had granted. That is true, but I am so en- 
tirely satisfied that his Honor has no jurisdiction to pass upon a 
charge of murder, and to bind prisoners over for a trial before the 
State courts, that I take the responsibility of proceeding on this bench 
warrant without fear of any conflict of jurisdiction. The prisoner 
is now out of the hands of the military, and in the hands of the civil 
authority, and will be dealt with according to law. 

Now we have plain sailing; if there be “probable cause” against 
the prisoner, let the State prove it. 

No more need be said about the manner in which the military was 
organized, or about a traverse of the fact, declared by his Excellency, 
that the county of Caswell was in a state of insurrection. 


With the consent of the prosecution, the following persons were dis- 
charged from custody, at this or some other subsequent stage of the 
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proceedings—no testimony being produced against them: John Kerr, 
S. B. Hill, T. J. Womack, N. M. Roan, Z. Hooper, B. Graves, R. L. 
Roan, J. M. Neal, Yancey Jones, A. G. Yancey, W. B. Bowe, J. C. 
Griffith, P. H. Williamson, J. R. Fowler, A. A. Mitchell, John McKee, 
J. C. Williamson and Robert Roan, citizens of Caswell; also 

A. G. Moore, J. E. Boyd, J. S. Scott and J. T. Hunter, citizens (824) 
of Alamance. 


The cases of F. A. Wiley and others, charged with the killing of 
J. W. Stephens, were first taken up. The examination commenced 
upon 22 August, and was proceeded with for several days, in the 
presence of the Chief Justice, and of Justices Dick and Scttle. 


The Attorney-General, Boyden & Bailey, Badger and McCorkle, for 
the State. 
Battle & Sons, Bragg, Merrimon, Watt and J. Winston, contra. 


Upon Monday, 29 August, 1870, the Chief Justice and his Associates 
pronounced the following judgment in regard to F. A. Wiley, J. T. 
Mitchell and Felix Roan: 


After a careful consideration of the evidence, we are of opinion 
that “probable cause” has been shown. 

On a charge of capital felony, the rule is: “When the guilt is mani- 
fest, or the presumption strong, the party should be committed to 
jail; when the evidence does not produce entire conviction, but makes 
in the mind a belief of the party’s guilt, security to answer the 
charge should be required.” 

It is considered that the prisoners be severally recognized in the 
sum of $5,000, with two or more sufficient sureties, to appear at the 
next term of the Superior Court to be held for the county of Caswell, 
to answer a.charge of the murder of John W. Stephens; Wiley and 
Mitchell as principals, and Roan as accessory before the fact. 

In this stage of the proceeding it would not be proper to enter into a 
critical analysis of the evidence, but it seems to us to-be proper to set 
out in a general way the grounds on -which our conclusion rests: 

1. Strange as it is, th® fact is fixed, that on 21 May, 1870, when 
a large number of the citizens of Caswell were assembled in the 
court-house at a meeting of the Democratic party, and in the daytime, 
the Senator of that county, a Republican, was choked down to death 
by means of a cord about nine feet long, with a slipping noose ad- 
justed near the middle. 

The intelligent testimony of Dr. Roan fixes the fact that the murder 
was done in the room (formerly occupied by the Clerk and Master in 
Equity) where the body was found on the next morning, with “the 
cord” buried in the neck to the level of the skin, a stab on each side 
of the neck, and a stab in the breast. Dr. Roan gave it as his opinion, 
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being a expert, that the stabs were made after the blood had near 

all receded to the heart (which accounted for the smal! effusion of 

blood), and further, that the choking was done in that room, for the 

reason that the cord had not slipped from its first print where it was 

imbedded in the flesh, and the slight spurts of blood on the wood in 
front and the wall at the side of the body could not have made 

(825) the impression it did, except as it jetted from the wounds, so 
the corpus delicti and the place are fixed. 

2. As to the time, we are satisfied that the murder was committed 
while the meeting was going on upstairs, the deceased having left the 
meeting and come down at the instance of Wiley. After the meeting 
adjourned (about half-past four) and until the assessor locked his 
door, about six o'clock (this room adjoins the room where the murder 
was done), a number of persons were in his room and in the passage; 
so the murder could not have been committed during that period with- 
out a general alarm. The testimony, that the deceased was seen after 
six o'clock, in the public square, walking to the east, turning the 
corner of the railing and then going south, is unsatisfactory. There 
is no trace of his ever coming back to the court-house, and no evidence 
tending to show that he might have been killed outside and his body 
brought and put in that room; by half an hour of sunset his brothers 
and friends were looking for him, and after nightfall “a guard was 
set around the court-house.” ; 

3. As to the persons, the testimony makes out probable cause, and 
would be sufficient to require commitment, provided the witnesses are 
to be relied on. That is a question peculiarly fit for a jury—how 
much reliance can be put in the testimony of reluctant white witnesses 
and of persons who have been slaves and are now citizens? This is 
a practical question, and the learning of the law does not aid much 
in its solution. 

So that our duty is discharged by requiring bail. 

No motive is assigned for this murder, except “political animosity.” 
The circumstances show it was done on premeditation, with fatal 
skill, and by a number of conspirators (either taking part in the kill- 
ing, or else keeping watch, and being on the lookout), to whom the 
unsuspecting victim was led up for sacrifice, 

Possibly at the trial further light may be thrown upon a deed which 
now leaves a foul mark on the reputation of the county of Caswell. 
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(826) 
* THE STATE vy. TARPLEY, GRAY and others. . 


The Chief Justice and his Associates then proceeded to an investiga- 
tion of the bench warrants issued upon charges made of crimes com- 
mitted in Alamance County. This was continued from day to day, 
until the first day of September, when the following decision was 
rendered : 


“Probable cause” has been made out. The parties, except Tarpley, 
will be recognized -severally in the sum of $2,000, and Tarpley in 
$10,000, with two or more sufficient sureties, to appear at the next 
term of the Superior Court of Alamance County, to answer the charge. 

Here we might have stopped, but for the remark of the counsel for 
the prisoners, that “according to the ruling in Wiley’s case, they ad- 
mitted that probable cause had been shown.” 

‘The ruling in that case was put on the ground that, although the 
evidence made on the minds of the Justices a belief of the guilt of the 
prisoners, there was such a conflict of testimony by reluctant white 
witnesses and by persons formerly slaves as to make a case peculianly 
fit for a jury. 

In the case before us there is no conflict of testimony ; it rests upon 
a principle of law recognized and acted on as far back as the common 
law can be traced. We need only to refer to State v. Harden, 19 N. C.., 
408, and State v. Hancy, Id., 390: “The testimony of an accomplice, if 
it produces entire belief of the prisoner’s guilt, is sufficient to warrant 
a conviction.” 

The witness John W. Long proves the guilt of the prisoner directly. 
He swears that after Caswell Holt had been whipped, by order of one 
of the camps in Alamance, there was a meeting of tivo camps or 
Klans, in which it was moved: That as Caswell Holt after being 
whipped, made information* before a justice of the peace, and had 
failed to establish the charge against the parties arrested, he should 
be whipped the second time; whereupon the prisoner Tarpley sub- 
stituted a motion that “Caswell Holt be put to death,” giving as a 
reason, “dead men tell no tales.” After discussion, the death motion 
was carried by a unaniomous vote. It was then moved that “he be 
hung to a tree, and his body be left exposed”; it was then moved, 
“Let him be killed, and his body secreted, or let him be drowned in 
Haw River.” Finally it was agreed to leave the matter to the dis- 
cretion of the Chief of Klan No. 10, on whom the execution of the 
“death sentence” was put: This, on Monday night. Witness was 
charged to carry the order to Job Fossett, Chief of No. 10; he started 
by sunrise on Tuesday, and delivered the order to ——————— by 10 
o'clock of that day. The reply was, “It will be done.” The deed was 
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(827) not done. Jacob W. Long, the head Chief of Alamance, thought 
it was going too far, and countermanded the order. 

The character of this witness for truth and honesty is impeached 
by Green Andrews, who admits that he joined the Ku Klux, being 
Deputy Sheriff, but took no part with them; he believes three or four 
of his sons are members of the Ku Klux, or the “White Brotherhood,” 
as it is now called; three of them are prisoners now on trial; but 
he frequently told his boys to have nothing to do with the whippings 
or killing. Also by John A. Moore: He is a member of the order, took 
no part in the whipping or killing, and believes he saved the life of 
Senator Shoffner, whose death had been decreed. But over and above 
this proof of a bad character, there is the fact that this witness is an 
accomplice, and has turned “State’s witness” on a promise of pardon; 
he admits that he obeyed the order to inform Fossett, head of No. 10, 
to put Caswell Holt to death; and he did so on Tuesday, and expected 
the deed would be done on the next Friday night. So it falls under 
the decision (see Haney and Hardin, supra), and the question is, 
Does the other evidence contradict or corroborate this witness? 

It was the subject of remark, between us, that in our experience as 
lawyers and as Judges we had never known a witness on the exam- 
ination in chief to expose himself more fully to contradiction (unless 
he was telling the truth) by stating, with detail as to place, time and 
. the persons present, the whipping of Sellars, in which he was an 
actor; the whipping of Holt, and of Trollinger, and Corliss; all of 
which he narrated as reported by members of the Klan; also the 
burning of the school-house, in which he took part; the contemplated 
murder of Holt and of Shoffner, and the actual murder of Outlaw 
and Puryear, by the K. K., or White Brotherhood; and by stating in 
the general, from reports made to his camp, that the number of mem- 
bers in Alamance was between seven and eight hundred ; in Guilford, 
one thousand two hundred; in Orange, ,Chatham, Rockingham and 
other counties, not informed as to the number, but thé order extended 
over the State, and amounted to forty thousand; was said to have 
originated with ex-President Johnson, and to extend over the whole 
South, for the political purpose of preventing negro equality by whip- 
ping, hanging and other acts necessary to effect that object; and by 
stating the oath—not to reveal any secrets of the order, to obey the 
commands of the chief, to go to the rescue of a member, to swear for 
him as a witness, and acquit him as a juror. In short, this witness 
disclosed a condition of things showing, if true, that the civil authori- 
ties were unable to protect life or property, and this is confirmed 
by the fact that in no one instance have the perpetrators of these 
crimes and “known felonies” been brought to justice. 
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It was a further subject of remark that this witness sustained (828) 
himself under a most searching cross-examination, as well as 
any person we had ever seen in similar circumstances. 

This witness was not contradicted in a single particular, either in 
the detail or in the general. Andrews and Moore, who swear that 
his character is bad, were forced to admit that so far as their know]- 
edge extended, he had told nothing but the truth. And Moore con- 
firms him in the general, by stating that on the night that Corliss was 
taken out of his house in the village of Company Shops, at about 1 
o'clock at night, he saw seven or eight men in “white disguises,” 
taking Corliss along; a colored man and the watchman ran out, but 
immediately retired ; he met with seven or eight of the citizens roused 
by the noise, but all, including himself, refused to interfere, for fear 
of the consequences, although Mrs. Corliss was running about the 
street entreating all persons to save her husband; whilst “in a short 
time,” or as Dr. Moore said, in about half aw hour, Corliss came back, 
and the doctor dressed his wounds. 

Again, Moore confirms him by saying that, being told by Boyd that 
Shoffner was to be killed on that night, he met “the party” at Gil- 
breath’s bridge (on next day he said it was some seven miles from the 
bridge, in the direction of Hillsboro), told them that Shoffner was not 
at home; had gone to Greensboro”; one of the party said: “I have 
come forty miles to obey this order; if you are deceiving us, it will 
be your time next”; thinks there were eight in the party ; this was the 
only plan that he could adopt to save Shoffner; an appeal to the civil 
authorities was out of the question; the Sheriff and Deputy Sheriff 
belonged to the order. 

This witness is also confirmed by Euless: He belonged to the “Con- 
stitutional Union Guards,” a distinct organization from the White 
Brotherhood, sworn to support the Constitution as it was; and sup- 
posed in all they numbered some seven hundred in Alamance, twelve 
hundred in Guilford, and forty thousand or fifty thousand in the 
State; one Patterson, a chief of the “White Brotherhood,” told him he 
had an order from the head chief of Orange to kill Shoffner, and 
asked his advice; Thompson Euless gave Shoffner a hint to leave 
home, and in that way saved his life; one Foust, a member of the 
order of White Brotherhood, told witness he saw the party, or “was 
one of the party,” that met at Gilbreath’s bridge, on their way to kill 
Shoffner ; thought there were sixty of them; but hearing that Shoff- 
ner was not at home, the party dispersed. 

Boyd's testimony is to the like effect, and confirms the witness in 
several particulars, and in the general: as to Tarpley, who is the 
leader of the “Christian Church” at Company Shops, being a member ; 
as to leading and official members of other churches being members, 
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(829) among others Robert Hanner and Thomas G. McLean, and as 
to many other particulars. 

So John W. Long, although an accomplice, is not contradicted, but 
is confirmed; and the case falls under the decision in Haney’s and 
Hardin’s cases. We, on this evidence, not merely believe, but are 
fully convinced of the guilt of the prisoners. 

We think proper to add that General Hunt, commanding the United 
States troops in this State, was invited by us to take a seat on the 
bench, and heard the whole proceedings. 








STATE vy. W. W. HOLDEN, GEORGE W. KIRK, and others. 


Upon 2 September, 1870, application was made to his Honor, Justice 
Dick, at the chambers of the Supreme Court, Chief Justice Pearson 
and Justice Settle being present, for a bench warrant against the per- 
sons, and under the circumstances, set forth in the opinion, which was 
rendered upon the next day. Present, Justices Dick and Settle. 


Upon the affidavit of Josiah Turner, Jr., a motion is made for a 
bench warrant against Governor Holden, Col. G. W. Kirk, Lieut.-Col. 
G. W. Bergen, and Alexander Ruffin, for the unlawful arrest and de- 
tention of the affiant. 

The affiant alleges that he was arrested without any lawful au- 
thority, in the county of Orange, by a military force acting under the 
order of Governor Holden. 

The Constitution and laws of the State authorize and empower the 
Governor to organize and use the military forces of the State to sup- 
press insurrection, etc., and the judiciary have no jurisdiction to 
arrest the Governor, while acting in that capacity, for any alleged 
transcending of his authority in the discharge of executive duties. 
“The Legislative, Executive, and Supreme Judicial power of the gov- 
ernment ought to be forever separate and distinct from each other.” 
Const., Art. I, sec. 8. Each of these coédrdinate departments has its 
appropriate functions, and one cannot control the action of the other, 
in the sphere of its constitutional power and duty. The government 
was formed for the benefit of all the citizens of the State, and it 
would be of little force and efficiency if the Governor (in whom is 
vested the supreme executive power of the State) could be arrested, 

and thus virtually deposed, by a warrant from the judiciary, 
(830) issued upon the application of an individual citizen, for alleged 

excess of authority in the performance of what the Governor 
may consider his executive functions. 
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This peculiar immunity, which pertains to the Governor as the 
representative of the dignity and sovereignty of the State, does not 
extend to his subordinate officers and agents, so as to protect them 
from arrest for alleged offenses, although they acted under the orders 
of the Governor. The Governor is not above the law. He is as much 
subject té its obligations and penalties as the humblest citizen. But 
the Constitution provides a Court of Impeachment as the proper 
forum for the trial of the Governor for any abuse of executive power. 
After he is deposed, or his term of office expires, he is liable to indict- 
ment and punishment for such violations of the laws of the State dur- 
ing his term of office. 

The learned counsel, in the argument which we requested, were 
unable to show any precedent or direct authority which would sustain 
the application of the affiant; and this fact goes far in showing that 
no suth judicial power exists. In the case of the State of Mississippi 
v. Johnson, in the Supreme Court of the United States (4 Wallace, 
475), the point was made, but was not decided by the Court; but 
there is convincing force in the able argument of the Attorney-General, 
See also, Attorney-General v. Brown, 1 Wis., 513. 

The question fs to the liability of the Governor to arrest for his vio- 
lations of law in his individual capacity is not before us. After full 
consideration, the motion in this case, for a warrant against the Gov- 
ernor of the State, is not allowed. 

The only difficulty we have as to the other parties included in the 
application of the affiant is whether we have authority to issue a 
warrant which can be executed in the insurrectionary counties of Ala- 
mance and Caswell, against the military officers of the Governor. 

The laws of the State authorize the Governor, under certain circum- 
stances, to declare a county or counties in a state of insurrection, and 
call out the militia to arrest insurgents, etc. See the opinion of Chief 
Justice Pearson in the case of A. G., Moore, ante, 806. 

This is a discretionary power, vested in the Governor by the Consti- 
tution and laws of the State, and cannot be controlled by the judi- 
ciary, but the Governor alone is responsible to the people for its 
proper exercise. The laws upon this subject would be virtually re- 
pealed, and the powers of the Governor rendered wholly ineffectual, 
if, it could be stopped or impeded by the judiciary upon the applica- 
tion of insurgents, the friends and sympathizers of insurgents, 
or other persons. We have nothing to say as to the policy of (831) 
the law; as Judges, we can only consider its legal effect. 

This also is an important and difficult question, and there are no 
direct authorities to aid us in its solution. In determining the mat- 
ter, we are governed by the well-recognized rules for the construction 
and interpretation of statutes, In the opinion of the Legislature there 
was a necessity for the statute, as the common law did not furnish 
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a sufficient remedy for the mischief to be provided against. The in- 
tention of the Legislature and the remedy aimed at are manifest, and 
under such circumstances it is the duty of Judges to give such an in- 
terpretation of the law as shall “suppress the mischief and advance 
the remedy, putting down all subtle inventions and evasions for con- 
tinuance of the mischief, et pro privato commodo; and adding force 
and life to the cure and remedy, according to the true intent of the 
makers of the act, pro bono publico.” Parke, B. 2 Exch., 273. 

We are of the opinion that we have no authority to issue a bench 
warrant to the insurrectionary counties of Alamance and Caswell, 
against the military officers and agents of the Governor, while they 
are acting under his orders in suppressing the insurrection. Outside 
of the insurrectionary districts they may be arrested, as the powers 
of the Court are in full force there. 

The motion for a bench warrant against G. W. Kirk, G. W. Bergen 
and Alexander Ruffin is allowed. 

The warrants will be directed to the Sheriff of Wake County, to be 
executed in any part of the State except the counties of Alamance 
and Caswell. 








HABEAS CORPUS CASES BEFORE JUDGE BROOKS, 
OF THE UNITED STATES COURT FOR THE DISTRICT OF NORTH CAROLINA. 


The petitioners in the habeas corpus cases above, through their 
counsel, upon 28 July, 1870, and afterwards, forwarded applications 
for writs of habeas corpus to his Honor, Judge Brooks, at chambers, 
in Elizabeth City. To these were added petitions (making, in all, 
forty-two) by other persons subsequently arrested by Colonel Kirk. 

These petitions, after setting forth the arrest and detention, stated 
the applications made, as above, to Chief Justice Pearson, together 
with the proceedings therein, and the result before him, as upon 
page 815. 

His Honor granted the writs accordingly. directed to George W. 
Kirk, and returnable before himself at Salisbury, during the ap- 
proaching session of the District Court of the United States. 

At the time and place of the return, the persons were accordingly 
surrendered, excepting such of them as were included in the writs 
previously issued by Chief Justice Pearson, who, as appears above, 
upon the same day were produced before the latter at Raleigh. 


Boyden & Bailey, Badger and McCorkle, for the State. 
Bragg, Battle, Graham, Merrimon and Parker, contra. 
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No evidence having been offered by the State against them, they 
were discharged. 

As to those of the petitioners who were included in the writs, issued 
by Chief Justice Pearson, Colonel Kirk answered: That when those 
writs were issued he had failed to make return because of orders to 
that effect by his superior officer, Governor Holden ; that, subsequently, 
upon 17 August, 1870, those orders had been revoked, and he had been 
ordered to surrender the prisoners to Chief Justice Pearson, and that 
upon 18 August, in accordance with such orders, as also with the 
advice of counsel learned, etc., he-had so surrendered them, and since 
then had not had them in his custody, ete. 

Upon this a rule was made upon him to show cause, at Raleigh on 
23 August, before Judge Brooks, why he should not be attached for 
contempt in not surrendering these persons in accordance with the 
United States writs. 

Accordingly, on that day, he answered, that in failing to surrender 
such persons, as above, he had intended no disrespect or contempt ; 
but had acted upon advice to the effect that the writs theretofore 
issued by Chief Justice Pearson were still in force, and that he, 
the respondent, was bound to obey the first mandate, under (833) 
penalty of committing a contempt of the jurisdiction which 
issued it. , ; 

This matter having been debated by counsel at length upon that 
and following days, his Honor discharged the rule. 

Afterwards his Honor, on the application of some of the parties 
who had been arrested as above, issued a warrant against George B. 
Bergen, who was Lieutenant-Colonel in Colonel Kirk’s regiment, to 
compel him to give security for the peace. The defendant, who was 
already in the Marshal’s custody under civil writs for damages, issued 
at the instance of some of the petitioners, was also charged with the 
warrant, as a detainer, and still remains in custody. 

In issuing the above writs of habeas corpus, his Honor founded 
himself upon the Act of Congress of 5 February, 1867 (Habeas Cor- 
pus); and, as to the security of the peace, upon the joint effect of the 
XIVth Amendment of the Constitution of the United States, and the 
act of Congress of 16 July, 1798. 


* 


Note.—The Reporter has been disappointed in not being able to 
append Judge Brooks’ opinions in the above cases. Application was 
made to his Honor for them, and he kindly promised to forward them 
at an early day. Something has occurred to prevent their being re- 
ceived, and the completion of this number admits of no longer delay. 
Judge Battle’s projected report of the habeas corpus cases, etc., will 
serve to diminish the regret with which the announcement of this 
failure might have been received. 

October 1, 1870. 
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PROCEEDINGS IN MEMORY 


OF 


THOMAS RUFFIN. 


PROCEEDINGS OF THE SUPREME COURT OF NORTH CARO- 
LINA, AND THE BAR IN ATTENDANCE UPON THE SAME, 
AND ALSO UPON THE SUPERIOR COURT OF WAKE COUNTY, 
IN REFERENCE TO THE DEATH OF THOMAS RUFFIN, LATE 
A CHIEF JUSTICE OF THE SUPREME COURT. 


Upon Monday, 17 January, 1870, soon after the opening 
of the Court, the death of Tuomas Rurrin, late a Chief 
Justice of the Court, was announced; and it was suggested 
that the Bar in attendance upon the Court, and the Superior 
Court for Wake County, now in session, would hold a meet- 
ing this afternoon in honor of his memory; that his Honor, 
Judge Watts, had consented to attend, and that the Bar de- 
sired the Justices of the Supreme Court also to unite with 
them. 

The members of the Court thereupon expressed their 
readiness to join their brethren of the Bar at the meeting 
proposed; and 3 o'clock, and the room of the Court, were 
named as the hour and place of assembling. 


At 3 o’clock the meeting was called to. order. Present, 
Chief Justice Pearson, Justices Reade, Rodman, Dick and 
Settle; Judges Watts and Cloud, Attorney-General Olds, 
Messrs. D. M. Barringer, V. C. Barringer, W. H. Battle, 
R. H. Battle, Jr., W. H. Bagley, J. B. Batchelor, Thomas 
“Bragg, C. M. Busbee, W. P. Bynum, F. H. Busbee, W. R. 
Cox, J. H. Etheridge, D. G. Fowle, E. G. Haywood, John- 
ston Jones, R. W. Lassiter, A. M. Lewis, A. S. Merrimon, 
W. A. Moore, W. S. Mason, W. G. Morisey, S. F. Phillips, 
S. H. Rogers, George H. Snow and George V. Strong. 

Upon motion, Chief Justice Pearson was called to the 
chair, and Mr. Phillips was appointed secretary. 
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Upon motion of Mr. W. H. Battle a committee of five 
was raised to report resolutions expressive of the sentiments 
of the meeting in reference to the death of Tuomas Rurrin. 

The chairman appointed, as members of this committee, 
Mr. W. H. Battle, Mr. Justice Reade, Mr. Bragg, Judge 
Watts and Mr. Merrimon. 

After retirement and deliberation, the committee, through 
Mr. Battle, reported the following resolutions: 


The members, officers and Bar of the Supreme Court, and of the 
Superior Court of Wake County, now in session, having heard of the 
death of THOMAS RUFFIN, are impelled by a sense of duty to his mem- 
ory to give a public expression te the feelings which the sad occasion 
has excited. They cannot forget, if they would, that the State has 
lost one of her most distinguished citizens and the United States one 
of her most eminent jurists. 

Strong natural talents, improved by assiduous culture, brought Mr. 
RUFFIN, at an early period of his life, into public notice. The Speak- 
ership of the House of Commons, the election to a Judgeship of the 
Superior Court at two successive periods, and the presidency of the 
principal bank of the State, marked his upward career, until he 
reached, with general approbation, the Bench of the Supreme Court, 
of which he was soon after made Chief Justice. How he demeaned 
himself in that high office is well known throughout the land. His 
judicial opinions are read with admiration by all who have occasion 
to consult them, and are often quoted with approbation by Judges in 
other States, and by the ablest law-writers of the Union. * 

Standing pre-eminent as a jurist, he was not less distinguished in 
the private walks of life. As an agriculturist he had few equals in 
skill, and no superior in devotedness. Living for a long period near 
one of the public highways, his home was the seat of unbounded . 
hospitality. In the relations of friendship he was faithful and true, 
and in the sweet intercourse of domestic life he was all that a devoted 
wife and affectionate children could desire. To crown all, he was a 
Christian gentleman. Therefore, Resolved, 

1. That the members of this meeting will wear the usual badge of 
mourning during the present terms of the Supreme Court and the 
Superior Court. 

2. That a copy of. these resolutions be sent to the family of the 
deceased by the chairman of this meeting. 

3. That a copy of the resolutions be presented to the Supreme Court 
and the Superior Court of the County of Wake, with a request that 
they be entered upon the minutes of the respective courts. 


The report was adopted unanimously, and the chairman 
of the committee instructed to present it to the Supreme 
and Superior Courts upon the morrow. 

Thereupon the meeting adjourned. 


Upon Tuesday, the 18th, after the opening of the Court, 
Mr. Battle rose and presented the resolutions that. had been 
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adopted on the 17th, introducing them with the following 
remarks : . 


May it please the Court: 

I have been charged with the duty of presenting to your Honors 
resolutions adopted at a meeting of the Bench and Bar upon yester- 
day, and to request that they be spread upon the minutes of the Court. 

Before proceeding to the performance of this duty, I beg leave to 
remark that this sad occasion carries our thoughts back vividly to the 
time of- the organization of this Court in the year 1819, and to the 
distinguished men who were then connected with it. 

The Bench, at that time, was illustrated by the legal learning and 
fine literary taste of Chief Justice Taylor, the genius of Judge Hen- 
derson, and the strong common-sense of Judge Hall. They were aided 
in their decisions by the arguments of a Bar of the greatest ability. 
At that time, and for some years afterwards, the business of the Court 
was conducted by gentlemen who were called the Bar of the Supreme 
Court, and the practice was confined to them with almost as much 
exclusiveness as was formerly that of the Court of Common Pleas in 
England to the Sergeants-at-Law. It was a rare instance that any 
other member of the profession ventured to appear before the Court, 
for it required no little moral courage to do so. The members who 
then composed the Supreme Court Bar were regarded as equal, if not 
superior, to the members of such Bars in any other State in the 
Union. Your Honors will at once acknowledge the justice of this 
high encomium, when I recall the names of William Gaston, Thomas 
Ruffin, Henry Seaweil, Archibald Henderson, Archibald D. Murphy, 
Gavin Hogg, Moses Mordecai, Joseph Wilson and James Martin. 

All these men, except him to whom we now bid farewell, have long 
since passed away. It was the fortune of the survivor to. live until 
he became full of years and of honors! 

On yesterday, we learn, his mortal remains were consigned to the 
tomb. 

In a long life THomAs RUFFIN had greater opportunities than any 
of his compeers of connecting his name indissolubly with the judicial 
annals of North Carolina. In 1829 he was elected a Judge of the 
Supreme Court of the State, and in 1833 he became its Chief Justice. 
In this high office he presided nearly twenty years, and during that 
period he was called upon to deliver opinions in many great causes, 
involving important and difficult questions of constitutional as well 
as of common and statute law. These opinions have spread his fame 
beyond the limits, not only of this State, but of the United States. We 
are informed that great Judges in England have spoken of his judicial 
discussions in terms of high admiration. 

As a tribute of respect to such a man it is that I beg leave to move 
that the resolutions be ordered by your Honors to be placed upon 
the records of the Court. 


The resolutions having been read, Chief Justice Pearson 
responded as follows: 


Gentlemen of the Committee: 

The Justices of the Court concur in the sentiments expressed by 
the resolutions which you have presented. 

To a vast fund of legal learning, and remarkable faculties of per- 
ception and of reflection, THOMAS RUFFIN united a power of applica- 
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tion and mental endurance by which he “built for himself a monu- 
ment more lasting than brass.” As long as the Reports of Devereux, 
Devereux & Battle and Iredell are extat, it will be known that his 
was a master-mind, which made its mark upon the jurisprudence of 
the State. 

’ Chief Justice Rurrin during a long lifetime filled a large measure 
of usefulness and attained a reputation as a jurist which is justly a 
matter of pride to our profession. 

The Clerk will record the resolutions. 


Thereupon the Court adjourned. 


Tuomas Rvurrin, the eldest child of Sterling and Alice 
Roane Ruffin, was born at Newington, King and Queen 
County, Virginia, 17 November, 1787. 

He was sent to school at Warrenton, N. C., where he was 
taught by’ Mr. George, an Irishman, an excellent classical 
scholar and severe disciplinarian. From thence he went to 
Princeton, N. J., and was graduated there in 1805. 

Returning home, he commenced the study of the law in 
the office of David Robinson, at that time an eminent lawyer 
of the city of Petersburg. 

His father having removed to Rockingham County, North 
Carolina, in 1807, Mr. Ruffin came with him, and resumed 
his studies, for a few months, with the late Judge Murphy, 
and was admitted to the-bar in this State in 1808. Early 
in 1809 he removed to Hillsboro, and upon the 7th of De- 
cember, in that year, married Anne, eldest daughter of 
the late William Kirklarid, Esq. For the next twenty years 
he continued to reside at that place, engaging in a wide circle 
of professional labors. In 1813, 1815 and 1816, he repre- 
sented the Borough of Hillsboro in the House of Commons, 
and in the latter year was Speaker of the House. 

During the same session he was elected a Judge of the 
Superior Court. He remained upon the Bench for two years, 
when his private interests compelled him to resign. 

His health breaking down in consequence of his very ex- 
tended and laborious professional business, he again accepted 
a seat upon the Bench of the Superior Court in 1825. At 
the close of 1828 he resigned this seat a second time, in 
consequence of an election to the presidency of the State 
Bank. <A year afterwards he was elected to fill the vacancy 
upon the Supreme Court Bench occasioned by the death of 
Chief Justice Taylor. At December Term, 1833, upon the 
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death of Chief Justice Henderson, he was chosen to succeed 
to his place. 

Upon his election to the Supreme Court he removed his 
residence to Haw River, in what is now Alamance County. 
In the Fall of the year 1852 he again retired to private life, 
and withdrew to what he always regarded as the most worthy 
of human occupations, the tilling of the earth. For several 
years he served his fellow-citizens as a county magistrate 
and Chief Justice of the Court of Pleas and Quarter Sessions. 

At the session of 1858 the General Assembly again called 
him to the Supreme Court Bench, and he continued to sit 
there for three terms, ending with June, 1859. 

In the Spring of 1861 he served as one of the members of 
what was called “The Peace Congress,” and in the same 
year was elected te the State Convention of 1861. 

At the close of the late war he returned to reside in Hills- 
boro, and died there, on the morning of the 15th day of 
January, 1870. 

Chief Justice Ruffin, in person, was about six feet in height 
and of a spare figure. His movements were nervous and 
rapid. The general expression of his countenance indicated 
great energy, resolution and power. He was neat, uniform 
and tasteful in regard to dress. In his latter years his ap- 
pearance was impressive, and very venerable. 

His special reputation, aside from his professional posi- 
tion, was that of a financier. 

He was for many years a communicant of the Episcopal 
Church, attached to its order and worship, vet liberal in his 
estimate of the worth and usefulness of other denominations. 

He left a numerous family of children and grandchildren. 

He died in the full possession of his mental faculties, in 
charity with all men, and in the peace of God. 
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INDEX. 


ACTION—CIVIL. 

1. The maxim, erturpi causa non oritur actio, does not apply to 
prevent a party to a statement from maintaining an action 
in which it becomes necessary for him to show such state- 
ments to be false. Devries v. Haywood, 83. 


. Under the Act of 16 March, 1869, suspending the C. C. P., the 
summons in a civil:action is to be returned to the term. 
Jones v. McClair, 125. 


bho 


3. Therefore, an action in which the summons was returnable 
before the Clerk, upon demurrer by the defendant, will be dis- 
missed; and an incidental warrant of attachment (issued 
because defendant was removing his goods, etc.), although 
properly returnable, will follow the fate of the action. Jbid. 


4. An action at law upon a note payable to B, agent of A, brought 
before the adoption of the present Code, should have been in 
the name of B, as plaintiff, and not in that of A. Savage v. 
Carter, 196. 


. That the thing sold was wholly valueless, is no reply to an 
action upon a specific contract for the price of such thing, in 
case it were accepted, retained and used by the vendee. 
Sapona Co. v. Holt, 335. 


6. Where a debtor promised his creditor to leave a sum of money 
in the hands of a third person in part payment of what was 
due, and did so, that third person agreeing to hold it for the 
creditor: Held, that upon his refusing to pay it, the creditor 
could bring an action against him for the money. White v. 


i) | 


Hunt, 496. 3 
See “Ejectment”; “Judgment”; “Jurisdiction”; “Tenants in Com- 
mon.” 


ADVERSE POSSESSION. 
See “Ejectment.” 


AFFIDAVIT. 
See “Arrest”; “Attachment.” 


AMENDMENT. 


1. Where a summons was made returnable, and the complaint and 
answer in chief were filed, before the Clerk (July, 1869), and 
he returned the case to the next term, the docket of which 
showed the names of the respective counsel marked to such 
case: Held, that at Spring Term, 1870, it was competent for 
the Judge to amend the summons by making it returnable to 
the term, in accordance with the Act of 1868-69, ch. 76. 
Thomas v. Womack, 657. 


2. A pleading which is amended in a material part after verifica- 
tion is to be regarded as unverified: Therefore, where such 
pleading was a complaint, an answer thereto need not be 
verified. Rankin v. Allison, 673. 


See “Appeal”; “Arbitration”; “Process.” 
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AMNESTY. 
See “Public Law.” 


APPEAL. 


1. 


10. 





The Supreme Court has appellate jurisdiction over questions 
of law only, and so cannot review the exercise of a discretion- 
ary power over matters of fact. Simonton v. Chipley, 152. 


. Therefore, it cannot review a question as to the propriety of an 


order striking out a judgment for irregularity turning, in 
some degree, upon whether it were given without a verdict, 
and in the absence of the defendant and his attorney. Ibid. 


. Where an order of amendment given in the County Court had 


been appealed from, and, pending the appeal, that court had 
been abolished, and its records transferred to the Superior 
Court: Held, that, upon an affirmation of the order, the 
amendment should be made in the latter court. Jbid. 


. Where the question raised by the appeal is whether there be 


any evidence, etc., it will be taken for granted that the record 
sent up contains the whole of the evidence bearing upon the 
point. Patton v. Hunt, 168. 


. The immateriality of an error, on the trial below, must clearly 


appear on the face of the record, in order to warrant the 
Court in treating it as surplusage. McLenan v. Chisholm, 323. 


. A bond had been executed by the defendant, leaving the name 


of the obligee blank; the bond was afterwards executed by 
others, and then the blank was filled with the name of the 
plaintiff, and the date was altered; suit having been brought 
upon the bond, on the trial the plaintiff offered to show “that 
the signers of the paper authorized him to fill the blank and 
make the alteration of date, or assented to what he had 
done”: Held, that, as parties who appeal from rulings below 
in regard to the evidence must set forth in distinct terms the 
evidence rejected, so that this Court may pass upon its admis- 
sibility, and, as the proposition above did not show the sort 
of evidence tendered, there appeared to be no error in its ex- 
clusion. Bland v. O’Hagan, 471. 


Where it is suggested in the Superior Court that a certain case 
called for trial was to abide the result in another case that 
had been determined in that Court: Held, that the finding by 
the Judge in favor of the suggestion cannot be reviewed upon 
appeal. Carroll v. Haywood, 481. 


. Where an appeal from a magistrate is regular in form, and the 


Court discovers no error in the proceedings, the judgment 
should be one affirming that given below, and not dismissing 
the appeal. Barringer v. Holbrook, 540. 


. Directions for stating cases upon appeal.. Pearsall v. Mayers, 


ov. 


Upon an appeal from an order vacating a judgment for want 
of service of the process by which the action was constituted, 
it is necessary that the record show how the Judge found 
upon the question of such service; it must present the fact 
as found, and not (as here) only the evidence bearing on such 
fact. Cardwell v. Cardwell, 621. 
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APPEAL—Continued. 


11. The decision of the Judge upon such fact is conclusive, except 
a question be made whether there were any evidence tending 
to establish it, or whether a given state of facts constituted 
service. Ibid. 


12. Where an appellant elects (under C. C. P., sec. 490) to carry a 
case from the Probate Court to the Judge in vacation, it is 
still within the discretion of the latter to hear it in term- 
time, and vice versa. Rowland v. Thompson, 714. 


13. In case of such an appeal, if there be a further appeal from 
the Judge to the Supreme Court, the latter tribunal can re- 
view no point before the Probate Court that was not passed 
upon by the Judge. Ibid. 


14. A plaintiff can appeal from a decision of a Judge at chambers 
refusing an injunction. Bank v. Jenkins, 719. 


15. The Supreme Court may allow an appellant to substitute a 
sufficient for an insufficient appeal bond, after a motion by the 
appellant to dismiss the appeal for such defect. Robeson v. 
Lewis, 734. 


16. Attention called to the provisions in regard to appeal bonds, in 
the C. C. P., sec. 303, as affected by sec. 309. bid. 


See “Evidence”; “Pardon” ; “‘Recordari.” 
APPRENTICE. 

Where an appretitice, then nineteen years and two months old, was 
in July, 1860, upon his master’s removal from the State, hired 
out by him for the rest of that year and also for the year 
1861: Held, that it was error for the Court to instruct the 
jury “that if the consideration of the notes given for the 
value of the apprentice during the above years was not the 
assignment of the full unexpired term of the apprentice, but 
only a hiring by the master for the years 1860 and 1861, the 
plaintiff would be entitled to recover”; and that he ought to 
have submitted the following instructions to the jury: Was 
it the effect of the transaction that the plaintiff transferred 
his mastership of the apprentice to the defendant? If yea, 
he cannot recover; if nay, the defendant is liable. Biggs v. 
Harris, 413. 


ARBITRATION AND AWARD. 


1. An award must have, upon its face, certainty to a common 
intent, or it will be void. Carson v. Carter, 332. 


2. Therefore, where a suit involving land was referred to arbitra- 
tors to be settled, and their award to be a rule of Court: Held, 
that an award that the plaintiff “is entitled to his deed for 
the premises mentioned in the pleadings, upon the payment 
of all the purchase money and the interest due thereon”— 
where the pleadings in the action showed a difference be- 
tween the parties in respect to the amount of such purchase 
money—should be set aside, and the parties be at liberty to 
proceed as if there had been no reference. Ibid: 


* 
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ARBITRATION AND AWARD—Continued. 

3. Where parties to suits in Court agreed in writing to submit 
to arbitration those suits and all matters in dispute between 
them, and thereupon the arbitrators made an award, and dis- 
posed in a particular manner of the costs in the suit pend- 
ing: Held, that the Judge had no power, upon a return of the 
award into Court, to alter the award as regards such costs. 
Hoover v. Neighbors, 429. ‘ 


4. A parol submission to arbitration of the title to land is void. 
- Pearsall v. Mayers, 549. 
ARREST. 

1. An affidavit that the defendant “is about to leave the State” is 
insufficient as a basis for a warrant of arrest; it ought to 
have added, “with an intent to defraud his creditors, as the 
affiant believes,” and then set forth the grounds of such be- 
lief, so as to show some probable cause. Wilson v. Barnhill, 
121. 

2. Refusal to allow a second affidavit to be filed is an exercise of 
discretion, which cannot be reviewed upon appeal; the plain- 
tiff might have filed a second sufficient affidavit immediately 
and obtained a second warrant of arrest. /bid. 


ASSAULT AND BATTERY. 

Where, upon some words between husband and wife, he threat- 
ened to leave her, and used to her very improper language, 
when she started to go off, and he caught her by the left arm 
and said he would kill her, drawing his knife with the other 
hand; then, holding her, struck at her with the knife, but did 
not strike her, and again drawing back as if to strike, his 
arm was cayght by a bystander; but after all, no injury or 
blow was inflicted: Held to have been a case in which the 
courts will interfere, and that the husband was guilty of an 
assault. State v. Mabrey, 592. 


ATTACHMENT. 

1. An affidavit which alleges, as grounds for an attachment, that 
the affiant “believes that the defendants have disposed of 
their property and are still doing so, with the intent to de- 
fraud their creditors”; also, that “the defendants being 
largely indebted, if not insolvent, have sold and are selling 
their large stock of goods at less than the cost of the same 
in the city of New York, and have disposed of other valuable 
property for cash,” is not only sufficient, but very full and ex- 
plicit. Gashine v. Baer, 108. 


2. The plaintiff made an affidavit, for a warrant of attacliment, 
that was insufficient in point of form, but the warrant was 
issued; the defendant, as ground for a motion to discharge 
the warrant, made a counter-affidavit; and thereupon the 
plaintiff replied with another affidavit, the form of which was 
unobjectionable: Held, that, upon the motion, the plaintiff 
was entitled to have his second affidavit considered, and that 
its- completeness did away with what otherwise would have 
been the consequences of defects in his original affidavit 
(Cc. C. P., see. 196), Clark v. Clark, 150. 
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ATTACHMENT—Continued. 

3. Notwithstanding the provisions of its eleventh section, the Act 
of 1868-’69, ch. 76, suspending the present Code, is to be con- 
strued as requiring the summons in cases where the defend- 
ant is a non-resident to be returned to the term of the Court. 
Bachkalan v. Littlefield, 235. 


4. That section requires the warrant of attachment to be returned 
before the Clerk. Ibid. 


5. An attachment which specifies no day or place of return is 
irregular, and therefore voidable; but such defect is waived 
if the defendant appears and gives an undertaking for the 
redelivery of the property seized. Ibid. 


See “Judgment”; “Trusts.” 


ATTORNEYS. 
1. Whether one who has assumed to act as attorney for another 
was authorized to do so, is, under proper instructions from 
the Court, a question of fact for the jury. Alspaugh v. 
Jones, 29. 


2. Where a party filled up a writ for himself in his character as 
guardian, as plaintiff, and handed it to an officer to be served, 
but, before it was executed, procured another person to be 
substituted in his place as guardian, and endorsed the note 
in question to him: 


~ 


. Held, that an attorney, who usually had taken judgments for 
the former guardian, and for that reason, after the writ had 
been executed, and before it had been returned (July, 1862), 
instructed the Sheriff to receive Confederate and other cur- 
rency in payment of the amount specified wpon its face, was 
not authorized so to do. Ibid 


ba 


A note given by an executor to an attorney for counsel in his 
office as executor is payable by the maker personally, and 
not as executor. Kessler v. Hall, 60. 


5. Parol evidence of an understanding that it was to be paid out 
of the testator’s assets only is not admissible. Ibid. 


6. A motion to strike out the name of a plaintiff, made by the at- 
torney for the defendant, by virtue of a power of attorney to 
that end given by one of the plaintiffs, will be refused where 
the attorney for such plaintiff produces a letter from him of 
a date later than that of the power, authorizing the suit to 
goon. Petteway v. Dawson, 450. 

~ See “Contempt.” a 
BAIL BOND.” 

1. An administrator is not responsible for the sufficiency of a bail 
bond taken by a sheriff in a case wherein he is plaintiff, even 
although he expressly accepted such bond. Charleton v. 
Sloan, 702. 


2. Where the bail taken was a non-resident, and after judgment 
against the principal had been rendered, and writs of ca. sa. 
issued and returned not to be found, writs of scire facias 
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BAIL BOND—Continued. 
were issued against the bail, and, after two nihils, judgment 
was rendered against the latter: Held, that the administra- 
tor was not bound to attempt to collect such judgment in 
another State. Ibid. 


3. Inasmuch as there was no personal service of the writs of 
scire facias in ‘the action against the bail, the judgment 
therein could not have been enforced in another State. Ibid. 


BAILMENT. 

If a horse be hired, or borrowed, to be ridden to a particular place 
and returned at a particular time, if he be ridden to another 
place and kept beyond the time, the bailee is responsible for 
any injury to the horse which results from his departure 
from the contract, without regard to any question of negli- 
gence. Martin v. Cuthbertson, 328. 


BASTARDY. 
Upon the trial of issues in proceedings for bastardy, the defend- 
ant is a competent witness. State v. McIntosh, 607. 


BEQUEST. 
See “Legacy.” 


BONDS. 

1. “Ten days after peace is made between the United States and 
the Confederate States,” used in a bond to specify the time 
at which the money is payable, means ten-days after peace, 
and does not render the ratification of a treaty of peace be- 
tween the powers mentioned a condition precedent to the pay- 
ment. Chapman v. Wacaser, 532. 


2: Where a note payable as above called for payment “in current 
money at that time,” the scale is expressly excluded. Ibid. 


BOUNDARY. 

“Thence N. 57 E. 34 poles, with the ditch, to a willow stump on 
the bank of the ditch”—the ditch being, at the beginning 18 
links, and at the end 2 poles, wide, and the willow stump 
being, not directly upon its bank, but upon a run which con- 
veyed the water from the ditch—means through the middle 
of the ditch to its end, and thence down the run to the willow 
stump. Cansler v. Henderson, 469. 


CANALS FOR DRAINING SWAMPS. 


1. Covenants creating easements run with the land, even as 
against assignees in fee, where the intent to create them is 
clear; the easements themselves apparent, and the covenant 
consistent with public policy, and so qualifying or regulating 
the mode of enjoying the easements as that, if disregarded, 
the latter will be substantially different from what is in- 
tended. Norfleet v. Cromvell, 1. 


2. Therefore, a covenant to repair a canal dug for the purpose of 
draining the lands of the parties to the covenant, runs with 
such lands, and binds a subsequent purchaser in fee. Ibid. 
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CANALS FOR DRAINING SWAMPS—Continued. 

3. A party thus bound is entitled to notice of a call to contribute 
after the repairs have been done, and the want of such notice, 
even where, previously to the making of the repairs, he had 
disclaimed liability therefor, is fatal to an action against him. 
Ibid. 


4. Covenants are the proper mode of creating such servitudes as 
consist in acts to be done by the owner of the servient land. 
Ibid. 


CASES DOUBTED, MODIFIED, ETC. 
Hunt v. Sneed in Heilig v. Foard, 710. 


CERTAINTY. 
See “Grant”; “Contract.” 


CLAIMS AGAINST THE STATE. 

The provision in the new Constitution (Art. IV, sec. 11) giving to 
the Supreme Court original jurisdiction to hear claims 
against the State, etc., probably intends that such hearing 
shall be chiefly of the law involved in any such claims, in- 
cluding only such general observations upon the facts as may 
be required to render the rules of law laid down intelligible 
in their special application. At all events, this must be so 
in the absence of further legislation providing the Court with 
the proper machinery for deciding issues of fact. Bledsoe v. 
The State, 392. Reynolds v. The State, 460, 


CLERKS. 
See “Execution”; “Official Bond” ; “Sureties.” 


CODE OF CIVIL PROCEDURE. 
1. Actions pending at the adoption df the C. C. P. are to be tried 
under the laws previously existing. Walton v. McKesson, 
154. 


. The Code of Civil Procedure is one act, and no part of it went 
into effect before 24 August, 1868: Therefore, a suit asking 
for an injunction, begun 22 August, 1868, properly conformed 
to the old practice. Ragland v. Currin, 355. 


bo 


3. Where a defendant in a case at law, pending at the adoption 
of the C. C. P., wishes, subsequently to such adoption, to place 
his defense upon some equitable principle, he must resort to 
an action, in the nature of a bill in equity, and the relief to be 

* . had thereby, in analogy to former practice, must be against 
execution in the suit so pending, all other opposition to the 
plaintiff’s recovery being waived. Johnson v. McArthur, 675. 


4. Therefore, where the plaintiff, in a civil action, alleged that 
the defendant therein had previously brought actions of 
trespass and ejectment against him, which were still pending, 
and that the title sought to be enforced by such defendant 
was based upon a deed that was fraudulent in equity, and 
prayed that such deed should be delivered up for cancella- 
tion; and also moved for and obtained an injunction against 
the further prosecution of the previous suits: Held, that the 
order should be vacated and the action dismissed. Ibid. 
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CODE OF CIVIL PROCEDURE—Continued. 

5. By the effect of the statute which suspends the Code of Civil 
Procedure, the proceedings of the latter as to docketing such 
judgments as are taken in the Court where docketed are sus- 
pended; and the 18th Rule of Practice laid down by the 
Supreme Court (63 N. C., 669) operates to make all judg-° 
ments during any term relate to the first day of such term. 
Norwood v. Thorp, 682. 


6. Such relation takes effect even where the Judge fails to open 
Court upon the first day. Ibid. 


7. The provision (C. C. P., sec. 396) that where the Judge fails 
to appear at any term until the fourth day thereof, inclusive, 
the Sherjff shall adjourn the Court until the next term, does 
not avoid the acts of any term where, upon the non-appear- 
ance of the Judge, the Sheriff did not in fact adjourn the 
Court, and the Judge afterwards (here, in the second week) 
actually appeared and held Court, Jbid. 


8. The rules of pleading at common law, in regard to materiality, 
certainty, prolixity, obscurity, etc., prevail under the Code of 
Civil Procedure. Crump v. Mims, 767. 


COLORED PERSONS. 
See “Practice.” 


COLOR OF TITLE. 
1. A paper-writing purporting to be a will, proved before the 
proper tribunal, in 1810, by the oath of one witness, is color 
‘of title for the lands disposed of therein. McConnell v. Mc- 
Connell, 342. 


2. A sketch given of the history of the doctrine of color of title 
in this State. Jbid. 


COMMON CARRIERS. 

1. Although a common carrier cannot by a general notice to such 
effect free itself from all liability for property by it trans- 
ported, yet by notice brought to the knowledge of the owner 
it may reasonably qualify its liability, and by a special con- 
tract with him it may relieve itself from its peculiar liability 
as common carrier, and in such case it will remain liable for 
want of ordinary care, i. e., for negligence, Smith v. R. R., 
235. 

2. Where a special contract exists, the burden of proof in regard 
to negligence is upon the plaintiff. bid. 


3. Where. the facts are agreed upon, or otherwise appear, the 
question of negligence is one for the Court; where such facts 
are in dispute, it is proper for the Court to explain the rule 
as to negligence, upon any particular hypothesis as to- the 
facts, and leave the application to the jury. Ibid. 


4. Where a railroad company, being unprovided with the means 
of arresting sparks (“spark-arresters”), gave notice that it 
would transport cotton at half rates, in case it were relieved 
from risk as to fire, and thereupon an agent of the owner 
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COMMON CARRIERS—Continued. 
(who, besides, had a special understanding with the com- 
pany to the same effect as regards fire risk) shipped cotton 
upon the road at half rates: Held, that bare proof of destruc- 
tion by fire whilst being transported by the company would 
not entitle the owner to recover damages for such loss. Jbid. 


CONFEDERATE MONEY. 

1. A sheriff who had been instructed by the plaintiff to receive 
upon an execution “cash in bank-bills of the State, or specie,” 
received upon it its amount in Confederate currency, and en- 
dorsed “Satisfied”; upon returning it to the Clerk his atten- 
tion was drawn to the instructions upon the writ, and there- 
upon he withdrew it, erased “Satisfied,” and entered “Re- 
ceived, August 30, 1864, the amount of this execution in Con- 
federate currency notes, which plaintiff refused to accept”: 
Held, that the judgment was not discharged; and, therefore, 
that the defendants had no right at a subsequent term to 
move that alias writs of execution which had been issued 
should be set aside. McKay v. Smitherman, 47. 


2. An execution can be satisfied only by a seizure and sale of 
property, or by payment in coin, or in such currency as the 
plaintiff gives the officer express or implied authority to 
receive. Ibid. 


« 


3. In ordinary dealings during the late war without design to aid 
the rebellion, Confederate Treasury-notes were a_ sufficient 
consideration to support a contract. Kingsbury v. Lyon, 128. 


See “Attorney”; “Executors”; “Duress”; “Practice.” 


CONFLICT OF LAWS. 
See “Usury”: “Executors.” 


CONSIDERATION. 
See “Pleading”; “Public Law.” 


CONSTITUTION. 

1. The charter of a railroad company, granted in 1852, provided 
that “the said railroad and all engines, cars and machinery, 
and all the works of said company, together with all profits 
which shall accrue from the same, and all the property 
thereof of every description shall be exempt from any public 
charge or tax whatsoever for the term of fifteen years;, and 
thereafter the Legislature may impose a tar not exceeding 

- twenty-five cents per annum on each share of the capital 
. stock held by individuals, whenever the annual profits shall 
exceed eight per cent.” The annual profits had never ex- 
ceeded eight per cent.: Held, that the Legislature, in 1869, 
might, notwithstanding, levy and authorize to be levied an ad 
valorem tax not exceeding two-thirds of one per cent. upon 
the franchise, rolling-stock and real estate of such company. 
R. R. v. Reid, 155. ; 


2. Arguendo: All contracts between the sovereign and its citizens, 
as in bank and railroad charters, are made subject to any 
change of circumstances that future events may develop, and 
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CONSTITUTION—Continued. 


to the permanent right and duty of the State to regulate the 
currency and to preserve its own existence by equal taxation. 
Ibid. 


Regulations of taxation in such charters are, rather, rough 
estimates of what will be required, things remaining as they 
are, than contracts holding in all events: say, even after the 
disasters which the common fund liable to taxation suffers by 
a great war. Jbid. 


The theory that such regulations are contracts in the ordinary 
sense has issued in refinements devised in order to escape its 
results, such as the subdivision of corporations, for taxing 
purposes, into franchise, stock, dividends, ete., an exhaustion 
of the chartered restraints upon the power of taxation in one 
or more of which is held not to affect that power over others. 
Ibid. 


5. A charter, granted in 1833, provided that all the property pur- 


chased by the officers of the company should vest in the share- 
holders “in proportion to their respective shares, and the 
shares shall be deemed personal property ; and the property 
of said company and the shares therein shall be exempt from 
any public charge or tax whatsoever”: Held, that the Legis- 
lature might, notwithstanding, in 1869, levy an ad valorem 
tax upon the franchise. R. R. v. Reid, 226. 


The Act of 1868-69, ch. 102, “To authorize the Commissioners 
of Rockingham County to ievy a special tax,” etc., is constitu- 
tional. Brodnaxr v. Groom, 244. 


By comparing the Act of 1864-’65, ch. 32, with that of 1868-’69, 
ch. 74, sec. 20, as well as from the principle involved therein, 
injunctions to restrain the collection of: taxes will be allowed 
only where a question of the existence of constitutional power 
is involved, and not where the question is as regards matters 
only of detail, er. gr., the valuation of property, the sufficiency 
of a sheriff’s bond, ete. Ibid. 


. Whether a law authorizing the Commissioners of a particular 
county to levy taxes for the purpose of building bridges is a 
private or a public local law, quere. Ibid. 


. If a private act be certified by the presiding officers of the two 
branches of the Legislature as duly ratified, it is not com- 
petent for the judiciary to go behind such record and inquir:* 
collaterally, er. gr., whether the thirty days’ notice of an ay 
plication therefor, required by the Constitution, has bee; 
given. Ibid. 


An act giving the special approval of the Legislature to county 
taxation for special purposes (Const., Art. V, sec. 7) need 
not specify the sum to be raised by such taxation, nor a limit 
beyond which it cannot be carried; details are not proper in 
such statutes—these should be left to the commissioners. 
Ibid. 


It is doubtful whether it be practicable for the courts to give 
effect to regulations imposed by constitutions upon the ewer- 
cise of the tax power. Whether the power to tax do or do not 
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CONSTITUTION—Continued. 


exist, is a proper subject for judicial inquiry. Whether the 
exercise ofa conceded power in any particular case were 
proper, is to be left to the constituents of the body which im- 
posed the tax. IJbid. : 


12. Where an injunction was sought against levying a tax, on the 
alleged ground that it was to be applied to build a particular 
bridge which was to be constructed at an inconvenient place, 
was connected with no public road, was upon a plan too 
costly, and was therefore unconstitutional: Held, that, as the 
general head of repairing and building bridges came under 
the “necessary expenses” of the county, it was not compe- 
tent for the Court to review a decision of the County Com- 
missioners as to what particular bridge, as regards either 
location or description, is or is not necessary. Jbid. 


13. The “equation of taxation” established by the Constitution of 
1868 (Art. V, sec. 7) does not apply to prevent a county from 
providing for the payment of its debts existing when that 
Constitution was adopted. Pegram v. Commissioners, 557. 


CONSTRUCTION OF CONTRACTS. 
1. Where the terms of a contract are certain, their construction 
is for the Court, not for the jury. Swepson v. Summey, 298. 


2. Where a negotiation was pending for the settlement of a debt 
of about $30,000, and a question arose as to what would be 
the exact balance after applying certain payments, ete., such 
balance having been assumed by the parties to be a certain 
amount, it was also agreed that if it were more than that, 
a few hundred dollars either way should not matter: Held, 
that, considering the amount of the whole debt, $2,160 might 
be included in the expression a few hundred dollars. Ibid. 


See “Scale.” 


CONTEMPT. ° 
1. The proper method of bringing before the Supreme Court for 
review the order of a Superior Court in regard to alleged 
misconduct by one of its officers (here, an attorney) is by 
bringing up the record proper of such Court, by a certiorari 
in the nature of a writ of error. Ex-parte Biggs, 202. 


2. A mandamus in such case would be improper. Jbid. 
3. The party charged in such case has no right to appeal. Ibid. 


4. A court has power, on the ground of self-protection, outside of 
the common law and statutory doctrine of contempt, to dis- 
bar an attorney who has shown himself unfit to be one of 
its officers; and such unfitness may be caused not only by 
moral delinquency, but by acts (here, a publication) calcu- 
lated and intended to injure the Court. Ibid. 


5. If an attorney who is also an editor of a newspaper, and who 
in his latter character writes an article in disparagement of 
the Court, be put under a rule by such Court, he may by 
answer raise the point whether a prima facie case has been 
made out against him and he be called on to make a dis- 
avowal; but where (as here) he does not take that course, 
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CONTEMPT—Continued. 


6. 


but elects to disavow, the case does not present the question 
whether an editorial written by one who is an attorney as 
well as an editor, falls under general principles governing 
cases of misconduct by attorneys of the Court. TJbid. 


Where, in such a case, the respondent submitted to try him- 
self, and filed a disavowal in these words, “This respondent 
respectfully answers: That as an attorney and counselor in 
this Court, he has ever been respectful, both in his deport- 
ment and language, to his Honor, Judge EB. W. Jones, and 
disavows having ever entertained any intention of commit- 
ting a contempt of the Court, or any purpose to destroy or 
impair its authority, or the respect due thereto”: Held, that 
although (in the expression italicised) more general than 
there was occasion for, the disavowal was sufficient to excuse, 
if not to acquit; even although in a subsequent paragraph the 
respondent insisted that the article was not libelous; that by 
becoming an attorney he had not lost his rights as an editor: 
that the article was written in the latter character, and that 
it did not transcend the limits to criticism upon public men 
allowed to the freedom of the press. Jbid. 


CONTRACT. 


1. 


2 


4. 


A party who purchases and pays for a number of barrels of 
flour, warranted as “extra and superfine,” having, upon their 
receipt, notified the vender that a portion of them were of an 
inferior quality: Held, that as the vender did not come for- 
ward and remove them, and pay back the purchase money, 
the purchaser had-a right to sell them within a reasonable 
time, and recover from the vender any loss upon resale, 
together with all proper expenses, such as would reimburse 
him for his money expended, but not for any loss of a good 
bargain. Gifford v. Betts, 62. 


Whatever be the form of a transaction or the words of the 
parties, there can be no contract (here, of sale) without an 
intention that there shall be one. Devries v. Haywood, 83. 


Whether or not a contract was intended in any particular case 
is a question for the jury, upon all the facts and circum- 
stances. Ibid. 


One who contracts to deliver 100 bushels of wheat, and after 
delivering 50 refuses to comply further with his contract, 
cannot recover for the amount delivered. Russell v. Stewart, 
487. 


In a case where the defendants agreed with the plaintiff, in 
consideration of $1,200, to be paid in three annual instal- 
ments ending with 1 June, 1869, to convey to him certain 
islands in a river; and the plaintiff, after paying $200 (Feb- 
ruary, 1867), notified the defendants that in consequence of 
their inability to make title he abandoned the contract and 
demanded the $200; and thereupon (16 November, 1867) 
brought assumpsit against them, declaring (1) for money 
had and received, and (2) on a special contract to convey 
land: it being admitted that up to the time of bringing the 
suit the defendants had no title to five of the islands, and 
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(a 


(b 


(ce 


(d 


only one-ninth undivided interest in several others: Held, 
that, 


As the plaintiff had not complied with his part of the agree- 
ment, he could not maintain the second count; 


—s 


) The defendants were to be allowed to complete their title at 
any time before 1 January, 1869, or (if compellable to do so 
earlier), at all events, before the tender of all the purchase 
money by the plaintiff; 


) Evidence offered by the defendants, that the plaintiff at the 
time of making the agreement knew of the want of title by 
them, was competent ; 


In such a case, in order to enable a plaintiff in a court of 
law to abandon the contract, and recover back his payments 
thereupon, the failure of title must be complete; the doctrine 
of compliance merely insignificant or immaterial being one 
confined to courts of equity, which, as this case was pending 
at the adoption of the Constitution of 1868, cannot be en- 
forced here. Shaw v. Vincent, 690. 


ss 


CORPORATION. 
See “Lottery”; “Public Law.” 


COSTS. 
See “Divorce.” 


COUNTER-CLAIM. 


A. 


ao) 


a= 


5. 


A creditor of one deceased, by note (there being no other debt 
of equal or higher dignity) became purchaser at a sale by the 
administratrix, and gave bond on that account (in an amount 
less than that of his claim), and this bond constituted the 
whole assets of the estate; after the bond became due, the 
administratrix, who, with her sureties, was then insolvent, 
assigned it by endorsement, for value, to one who was to a 
small amount creditor of the estate by account: Held, that 
the creditor by note was entitled to bring in his debt, by a 
counter-claim, against an action upon his bond, whether by 
the administratrix or her assignee. Ransom v. McClees, 17. 


Arguendo: It seems that, under the present Code, his right 
would be the same even if the administratrix had not been 
insolvent. Jbid. 


Where lessors sued lessees for rent: Held, that the latter were 
entitled, as a counter-claim, to show that the lessors had no 
right to make the lease, and that the real owners thereof had 
brought suit against one of the lessees, and would recover 
damages for its use during such lease. McKesson v. Menden- 

* hall, 286. 


In such case the persons claiming as real owners should be 
made parties to the action. bid. 


Where a vendor of land brings an action for possession against 
his vendee, who has been let into possession, the title being 
reserved, the latter may set up the contract of sale and ask 
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COUNTER-CLAIM—Continued, 


for an account of the payments upon the purchase money, 
by counter-claim in the same action. Pearsall v. Mayers, 549. 


6. Under the C. C. P., a covenant not to sue the defendant may be 
made available by the latter, by way of counter-claim, to de- 
feat an action brought in violation thereof. Harshaw v. 
Woodfin, 568. : 


7. The defense of set-off as heretofore administered in the State 
has, by the C, C. P., been merged in that of counter-claim, 
the effect of which, in one respect, is that a defendant is not 
allowed to offset the claim of a plaintiff as assignee of a note 
past due when assigned, by showing that the assignor was 
indebted to such defendant at the time of the assignment, 
unless such counter-claim had .attached itself to the note 
before the assignment, ex. gr., by an agreement that it should 
be applied thereto, or otherwise. Neal v. Lea, 678. 


See “Nonsuit.”’ 


COUNTIES. 
1. Claims against counties must be presented for payment and 
refused before an action ean be maintained because of their 
non-payment. Love v. Commissioners, 706. 


2. Where the complaint contained-no averment of such demand 
and refusal, judgment was arrested. Jbid. 


See “Municipal Corporations.” 


COVENANT. 

1. A covenant not to prosecute the suit to judgment against him, 
given to one of two makers of a promissory note, upon con- 
sideration of his having, pending such suit, paid a part of the 
note sued upon, does not —- the debt as to the other 
maker. Winston v. Dalby, 299. 


2. In a case of doubt, an instrument will be construed as a cove- 
nant not to sue, rather than as a release. Russell v. Adder- 
tom, 417. 


3. The operation of a covenant not to sue was formerly that, 
after the creditor had taken judgment for his debt, the cove- 
nantee resorted to equity for a specific performance of such 
covenant, in the course of which he was fully protected, not 
only from paying anything more directly, but, if there were 
sureties, by restraining the creditor from collecting any 
amount out of them, as that would subject the covenantee to 
their action, and thus violate the covenant indirectly; so, if 
there were other principal obligors, by restraining the collec- 
tion of more than an aliquot part of the debt or of any 
amount that would subject the covenantee to an action for 
contribution. Ibid. 


4. Under the C. C. P. the same relief may be had by counter- 
claim, so as to put the judgment in the form of a separate 
one against the several other principals for such an amount 
of the debt and interest as would not give them a right of 
action against the covenantee. Ibid. 


See “Canals.” 
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CRIMINAL PROCEEDINGS. 


1. In all criminal prosecutions every man has a right to confront 
the accusers and witnesses with other witnesses: Therefore, 


2. Entries in the course of business, upon the books of a railroad 

company, by one, at the time an agent of the company, and 
still living, but absent from the State, are not competent 
evidence of the facts therein set forth, upon the trial of a 
third person for crime. State v. Thomas, 74. 


3. A jury charged with a case of alleged murder retired to con- 
sider of their verdict upon Saturday of the first week of the 
term, at 8 o'clock P. M., and upon Monday of the second 
week, at 5.30 o’clock P. M., returned into Court, being unable 
to agree; thereupon, the Judge ordered a juror to be with- 
drawn: Held, that such order was erroneous, and in conse- 
quence thereof the prisoner could not be tried again, and had 
a right to be discharged from custody. State v. Alman, 364. 


4. On a trial for felony no order that may prejudice the prisoner 
can be made in his absence from the bar. Jbid. 


5. A prisoner has no right to except on account of the Court hav- 
ing taken a recess during the trial from one evening to the 
next morning ; nor because the Court declined to provide that 
during such recess the witnesses for the State should be kept 
separate. State v. Manuel, 601. 


See “Larceny”; “Pardon.” 


CURTESY, TENANT BY. . 
A tenant by the curtesy consummate may sell his estate notwith- 
standing the act, Rev. Code, ch. 56, sec. 1. Long y. Graeber, 
431. 


DAMAGES. 


In an action of covenant for the non-payment of a certain amount 
borrowed in bank-bills, the measure of damages is the value 
of such bills when obtained, in coin; and evidence as to the 
value of the property which the covenantor afterwards pur- 
chased therewith is not competent. Harris v. Davis, 574. 


See “Practice”; “Public Law.” 


DEOREES. 

Final decrees in the late courts of equity can be impeached at 
present only by actions, commenced, as others, by summons. 
Covington v. Ingram, 1238. 

\ 


DEED. 

1. A freehold estate in lands once vested by deed cannot be di- 
vested by a subsequent redelivery of such deed to the vendor, 
even where such redelivery is accompanied by an (here, 
unsealed) endorsement, signed by the vendee, to the effect, 
“I transfer the within deed to W. F. T. again.” Linker v. 
Long, 296. 


2. Such endorsement furnishes evidence of an agreement to re- 
convey, which might be enforced by a court of equity, upon 
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DEED—Continued. 


a proper application in any case which (like the present) was 
pending at the time that the C..C. P. was adopted. Ibid. 


3. The burden of proving the due delivery of a deed, which .de- 


volves upon him who claims under it, is not avoided by show- 
ing that he has it in possession. Whitsell v. Mebane, 345. 


4. Therefore, where a surety, before signing a bond, stipulated 


5. 


that it should be placed in the possession of a third party 
until such surety should receive of the principal a certain in- 
demnity against the risk he was assuming, and then only be 
delivered to the obligee: Held, that a delivery by such third 
person to the obligee, before the performance of the condition 
stipulated for, was void; also, that the possession of such 
bond by the obligee did not shift from him the burden, or- 
dinarily existing, of proving that the bond had been duly 
- delivered to him. Jbid. 


A conveyance in regular form, executed in 1859, with a memo- 
randum under seal annexed stating that it was made in sub- 
stitution for a previous deed between the same parties for 
the same land executed in 1854, and lost, will, notwithstand- 
ing such memorandum, pass whatever estate the bargainor 
may have in such land in 1859. Little v. King, 361, 


See “Evidence.” 


DEMURRER. 


1, 


bho 


Under The Code, if a demurrer by the defendant be over- 
ruled, judgment is to be given as if no defense had been 
made (secs. 217, 243), unless the defendant obtain leave to 
plead over (sec. 181). Ransom v. McClees, 17. 


. If a party answer and also demur to the same cause of action, 


the answer overrules the demurrer; but pleadings in which 
a party answers to some and demurs to others of the allega- 
tions made in support of any one cause of action, are erro- 
neous. Sec. 96 of The Code applies only where a complaint 
or answer contains several causes of action, or grounds of 
defense. Ibid. 


. A demurrer under the C. C. P. differs from the former de- 


murrer at law, in this: every demurrer, whether for sub- 
stance or form, is now special, and must distinctly specify the 
ground of objection to the complaint, or be disregarded; it 
differs from the former demurrer in equity, in that the judg- 
ment overruling it is final, and decides the case, unless the 
pleadings are amended, by leave to withdraw the demurrer 
and put in an answer. Love v. Commissioners, 706, 


. The provisions of the C. C. P., sec. 99, as regards complaints 


which do not contain facts sufficient to constitute a cause of 
action, are satisfied by arresting the judgment in cases where 
they apply. Jbid. 


. A demurrer to a complaint “because it does not state facts 


sufficient to constitute a cause of action,” must be disre- 
garded, for not distinctly specifying the grounds of objection. 
Tbid. 
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DESCENT. 

Where, at the death of the ancestor, those capable of inheriting 
were tivo nieces, children of a brother who had died an alien ; 
four children of another niece, also a child of that brother 
who had died after being naturalized; and a fourth niece, a 
child of a sister of the deceased who had died an alien: Held, 
that the real estate was to be divided into four parts, of 
which the three nieces took one each, and the fourth was to 
be divided among the four children of the niece who had died 
after naturalization. Harman v. Ferrall, 474. 


DEVISE. 
1. Where a will is contested, land devised therein vests ad in- 
terim in the heirs of the deceased. Floyd v. Herring, 409. 


2. A clause in a will giving “unto my wife Lovey the use and 
benefit of all my estate, real and personal, after paying my 
just debts, during her natural life. I also leave in the power 
of my wife Lovey to lay out all the surplus funds, consisting 
of notes and cash, in land, for her especial use and benefit 
during her natural life, and, after her death, to be given to 
my niece, Mary Jane; also, a county claim of the following 
amount, $2,573.21, to be appropriated as above,” gives a re- 
mainder in the surplus funds to Mary Jane, whether they 
were invested in lands or not. Charles v. Kennedy, 442. 


3. Especially is this so in a will in which it appears that Mary 
Jane was the principal object of the testator’s bounty, and 
that the testator did not intend to die intestate as to any. por- 
tion of his estate. Jbid. 


See “Dower”; “Legacy”; “Will.” 


DISCONTINUANCE. 
See “Process.” 


DISCRETION OF THE JUDGE. 
See “Arrest”; “Appeal.” 


DISSENTS. 
By Dick, J., in Winslow v. Commissioners, 218. 
By Reape, J., in Critcher v. Holloway, 526, and Kingsbury v. 
Gooch, 529. ; 
By RopMaAn, J., in State v. Deal, 270; Kingsbury v. Gooch, 529; 
Chapman v. Wacaser, 532, and Crook v. Cowan, 743. 


. DIVORCE. 
1. The provision for a prosecution bond in divorce cases (Rev. 
Code, ch. 39, sec. 5) applies only where the wife, by her nert 
friend, is plaintiff. State v. Lytle, 255. 
2. Where the wife is defendant her costs are to be paid in ad- 
vance (unless indulged by the officers) by the husband, as his 
own are; and this will be enforced by order of Court. bid. 


DOWER. 


1. A creditor of the deceased had a right under the former prac- 
tice to come in and be made a party defendant for the pur- 
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DOWER—Continued. 


° 


pose of excepting to an admeasurement of dower in the course 
of a petition by the widow. Moore, ex-parte, 90. 


. Arguendo: This is so still, under the act regulating special 


proceedings, Ibid. 


. In a petition for dower, in the County Court, judgment was 


given that the petitioner was entitled, and an order made 


‘for a jury to allot it; upon the return of their report at the 


next term, a person who claimed to be the true heir of the 
deceased, came in, and suggested that there had been no 
marriage between the latter and the petitioner; an issue was 
made up accordingly, and at an ensuing term it was tried, 
and a verdict given in accordance with the suggestion ;- upon 
the petitioner appealing to the Superior Court, she moved 
that the report be confirmed; this the Judge declined to do, 
and ordered another issue to be tried, and petitioner ap- 
pealed again: Held, © 


(a) That the alleged heir could not intervene to have the judg- 


ment for dower set aside, as he was no party to the proceed- 
ings. 


(bv) That such intervention could not, under the circumstances, 


or 


be supported as an application by one aggrieved by the par- 
ticular admeasurement to have it set aside. Lowery v. Low- - 
ery, 110. 


. When, for payment of a deceased husband’s debts, it becomes 


necessary to resort to lands devised by him to his wife, she 
is remitted to her right of dower, which, as in other cases, is 
not subject to those debts during her life. Avery, ex-parte, 
113. 


. A petition for dower may be ez-parte, in the names of the 


widow and the heirs, but if the widow be guardian of the 
heirs, and the estate be insolvent, the heirs should be made 
parties defendant, with a properly constituted guardian ad 
litem; and the creditors also are to be allowed to come in, if 
they choose, and make themselves defendants. Jbid. 


6. One who claims the land under a conveyance made by the de- 


ceased has a right to intervene in proceedings for dower in 
such land, instituted by the widow against the heirs of the 
deceased. (Act of 1868-69, ch. 93, sec. 41). Carney v. 
Whitehurst, 426. 


7. Land having been devised charged with the payment of a-sum 


of money to a minor, the devisee also being appointed guar- 
dian of the minor: Held, that the fact that the guardian 
charged himself with such money in his returns to Court was 
no discharge of the lands. Smith v. Gilmer, 546. 


. In such case the widow of the devisee, before she can be called 


on to contribute, is entitled (in aid of dower) to have the 
whole of the personal estate of the deceased, and, after that, 
all of his real estate not included in her dower interest, ap- 
plied to the discharge of the debt. Jbid. 


See “Jurisdiction.” 
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DURESS. 

Where a complaint sought for the cancellation of a deed alleged , 
to have been delivered under the following circumstances: At 
Fall Term, 1863, the Judge who held the Superior Court for 
the county of Burke, in which the parties resided, made a 
violent charge to the grand jury, upon the subject of receiving 
Confederate money for debt, threatening such as refused it 
with imprisonment; thereupon the defendant, who was judg- 
ment debtor (rendered in 1858) of the plaintiff’s testator, upon 
a bond payable in specie as the consideration for a tract of 
land, for which he held the judgment creditor’s bond for title, 
moved his Honor to be allowed. to pay off the judgment in 
Confederate money, and was allowed to do so, and to have 
satisfaction entered; and the Judge also sent word to the 
creditor that if he did not receive the Confederate money and 
execute a deed he would have him sent to Richmond, Va.; 
and the latter, under fear, being infirm, etc., received the 
money and delivered the deed: Held, that the plaintiff was 
entitled to the relief demanded. Harshaw v. Dobson, 384. 


EASEMENTS. 
See “Canals”; “Mills’’; “Roads.” 


EJECTMENT. 

1. Where one of two coterminous proprietors of land cleared and 
fenced up to a line of marked trees, believing that to be the 
dividing line, whereas it was at some points as much as 
twenty-five yards over upon his neighbor’s land: Held, that 
such act constituted an open and notorious adverse possession 
up to the marked line, and rendered a deed made by the 
neighbor during such pessession, for that part, void. Mode 
v. Long, 433. ‘ 


2. A suit to recover the possession of land is a civil action, and 
not a special proceeding: Therefore, the summons (by the 
Act of 1868-’69, ch. 76) is returnable to term, and not before 
the Clerk. Woodley v. Gilliam, 649. 


EMANCIPATION. 
See “Legacy.” 


ENDORSEMENT. 

An endorsement in blank by the payee of a note is presumed to 
have been intended as a transfer thereof; but this presump- 
tion may be rebutted, ev. gr., by parol proof that it was in- 

* tended to.show a receipt of the money from an agent of the 
maker. Davis v. Morgan, 570. 


See “Counter-claim.” 


EQUITY. 

1..A bill in equity asking that a deed should be surrendered by 
the defendant, and he be enjoined from committing certain 
trespasses upon the land included therein, upon the ground 
that such deed had never been delivered, cannot be main- 
tained; the plaintiff has an adequate remedy at law, either 
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EQUITY—Continued. 
by detinue or trespass quare clausum. Ragland v. Currin, 
355. 


2. The principle upon which equity interferes to set aside verdicts, 
ete., in courts of law, and also former decrees in courts of 
equity, for surprise, etc., stated. Kincade v. Conley, 387. 


3. That the details of the decree impeached are shown, upon a 
second hearing of the original cause, to have been correct, is 
not a result in conflict with the decree impeaching it. Ibid. 


4. Where a seal was attached by mistake and ignorance to the 
name of a firm signed to a note given for value, the mistake 
was corrected in equity, and the plaintiff was allowed to re- 
cover as if there had been no seal. Lyman v. Califer, 572. 


See “Executors.” 


EQUITY PLEADING. 

1. Where a complaint sought for a rescission of a sale of land, 
ard an injunction, etc., upon the ground that the defendants 
had agreed to pay cash upon receiving the deed, and to that 
end gave a sight draft, and that it had not been paid, and 
the drawers were insolvent; and the answer admitted those 
allegations and sought to avoid them by other matter: Held, 
that as there was an equity confessed, the injunction should 
be continued. Carter v. Hoke, 3A8. 


2. In such case, if some of the defendants file a plea that they 
purchased for valuable consideration and without notice 
from the parties who bought from the plaintiff, upon the mo 
tion to vacate the injunction, these allegations are also to be 
treated as matter of avoidance; aliter, if the defense had 
been made by an answer, full and going into particulars. 
Ibid. ‘ 


3. The reasons for this distinction stated and discussed. Jbid. 


EQUITY PRACTICE. 

1. A cause in equity being before a court upon exceptions to a re- 
port made under an order for an account therein: Held, 
that it was erroneous for the Judge upon sustaining the ex- 
ceptions to proceed to dismiss the bill. Hays v. Hays, 59. 


2. A suit in equity begun in 1867 is to be governed in regard to 
procedure by the laws then existing: Therefore, where a bill 
was filed to set aside a release given by a ward to his guar- 
dian, and for an account, ete.: Held, that the Court had no 
power, before making a decree to set aside the release, against 
the defendant’s will, to make an order of reference, particu- 
larly an order of reference to hear, try and determine the 
issues in the cause. Douglas v. Caldiell, 372. 


See “Practice.” 


ESTOPPEL IN PAIS. 


A false representation not acted upon by him to whom it is 
made does not estop. State v. Thomas, 74. 


See “Executors,” 20. 
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EVIDENCE. 
1. 


6. 





Where two are indicted for a battery, the one for the act and 
the other for using encouraging language at the time, the 
wife of the one who encouraged the beating is a competent 
witness for the other party. The legal effect of an acquittal 
of the other is not an acquittal of her husband. State v. 
Mooney, 54. 


. An administrator, upon an issue in regard to assets, cannot 


testify to a transaction betwixt himself and his intestate, 
whereby a prima facie indebtedness of his own to the estate 
was discharged; he may, however, testify as to transactions 
by himself after the death which relieve him from the charge 
of having assets in hand, Whitesides v. Green, 307. 


. Che plaintiff in a suit is (by C. C. P., sec. 3483) incompetent to 


prove that the intestate of the defendant actually signed a 
particular paper, although he is competent to prove his 
handwriting. Peoples v. Marwell, 313. ‘ 


. What was once said by the plaintiff to the administrator, in 


relation to acts or words of the deceased (introduced to get 
the benefit of admissions, deducible from a failure to deny, by 
the administrator), when such acts or words were not within 
the personal knowledge of the administrator, is also incom- 
petent. . Ibid. 


. Where the defendant in an indictment requested the Judge to 


instruct the jury: “(a@) That it is the peculiar province of 
the jury to judge of the credibility of the witness, and they 
may take into consideration the manner of the witness upon 
the stand, and also the unreasonableness of his statements ; 
(b>) that if the jury are satisfied that the witness made a 
false and corrupt statement in part, they ought to discard his 
testimony altogether’; and the Judge gave the first instruc- 
tion, but refused to give the second, adding: “I will, for the 
benefit of the defendant’s attorney, go further, and say to the 
jury that they have no more right to discard entirely the tes- 
timony of the witness than they have to commit perjury”: 
Held, that whatever might be said of the propriety of the 
latter remark, taking the instructions altogether there was no 
error. State v. Spencer, 316. 


In a case where there are a number of witnesses on each side 
who contradict each other, it would be improper (generally) 
for the Court to select one of them and instruct the jury that 
if they believed him they must find their verdict in a partic- 
ular way, because, among other reasons, that would be to 
make the case turn upon his veracity, whereas he might be 
truthful and yet his testimony be liable to modification or 
explanation by other parts of the testimony. Anderson v. 
Steamboat Co., 399. 


7. The office of the Clerk of the Superior Court of the county for 





which one is Sheriff is the proper place of deposit for the 
bond of such Sheriff: Therefore, a copy of such bond certi- 
fied by such Clerk is competent evidence of its contents. 
State v. Lowrance, 483. 
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EVIDENCE—Continued. 
8. 


Such a copy is competent (at least under the maxim, omina 
presumuntur, ete.) even although the certificate do not state 
that it has been recorded. Jbid. 


. Upon a question whether a party, demanding of the lessor to 


be put into possession of premises that had been let to him, 
was ready and able to pay a quarter’s rent in advance: Held, 
that the evidence of such party that he'’was ready to pay if 
he had been put into possession, and that he did not hear an 
alleged demand of such rent by the lessor as a condition of 
putting him into possession, for if he had, he would have 
paid it, was some evidence of such readiness and ability, and 
as such was to be left to the jury. Cronly v. Murphy, 489. 


What a man says when charged with a crime is competent evi- 
dence for him: Therefore, what was said by a man charged 
with having stolen goods in his possession, who thereupon 
showed them, is competent. State v. Worthington, 594. 


It was also competent as part of a conversation, the first part 
of which had necessarily been given in evidence by the State. 
Ibid. 


In such cases, the record ought to show what it was that the 
defendant said, so as to show its importance, and that its 
rejection prejudiced him; it ought also to present what had 
been said by the person who charged that he had stolen goods 
in his possession. Ibid. 


The exception to the rule allowing parties to testify, i. e., .as 
to transactions between such party and a person deceased, 
does not extend to cases where a defendant is offered as a 
witness to testify that a bond which was given to a person de- 
ceased, and which is the subject-matter of the suit, was in 
blank as to the amount payable when executed by him, having 
been filled up afterwards in his absence, and without due 
authority. Jsenhour v. Isenhour, 640. 


Evidence by a party that when a bond was executed and placed 
in the hands of an agent for negotiation it was in blank as to 
the name of the obligee, and that the agent had no proper 
authority for filling such blank, is not—such obligee being 
dead at the time of the examination—evidence of a transac- 
tion, etc., with a deceased person, etc., within the terms of 
the C. C. P., sec. 348, excluding evidence by parties in regard 
to such transactions, etc. Brower v. Hughes, 642. 


. A description in a deed, of the lands therein conveyed, as “752 


acres of land, including the land I now live on, and adjoining 
the same,” is too vague to convey more than the lands lived 
on; and, in a case where the grantor owned much more than 
752 acres of land “adjoining,” cannot be aided by parol evi- 
dence of what was the specific land intended to be conveyed. 
Robeson v. Lewis, 734. 


Where a grantor (defendant) testified, without objection, as to 
what was his intention in using the terms of description ap- 
plied to the land in the deed, and upon cross-examination de- 
nied that he had ever said the contrary, and the plaintiff was 
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EVIDENCE—Continued. 
allowed, after objection, to prove that he had previously said 
the contrary: Held, that it was error to allow any part of 
this testimony, even that unobjected to, to go to the jury, 
what is a muniment of title being a matter of law simply. 
Ibid. 


See “Bastardy”; “Criminal Proceedings”; “Grant”; “Malicious 
Prosecution”; “Practice”; “Trusts”; “Witness.” 


EXECUTION. 

1. Money paid to a deputy sheriff by the defendant, on certain 
executions then in such officer’s hands, is by the law at once 
applied to such executions: Therefore, it cannot be recovered 
from such officer by the defendant upon a promise by the 
former to account with him. Henry v. Rich, 379. 


2. If such money be misapplied by the officer, it is a question be- 
twixt him and the plaintiffs in the executions only. Jbid. 


3. Sec. 10 of the Ordinance of 23 June, 1866 (“To change the 
jurisdiction,” etc.), modified the provisions of the Rev. Code, 
ch. 45, sec. 29, directing clerks to issue executions within six 
weeks; so that a clerk who after Spring Term, 1867, failed 
to comply with the above statute was not responsible there- 
for. Badham v. Jones, 655. 


4. A minute upon the docket, “Issue execution,” is not to be taken 
as a mandate of the Court, although it may be such a 
memorandum as the Clerk may extend into an order, or as 
may enable the Court afterwards to have such order entered 
nunc pro tunc. Ibid. 


. The interest which a lessor reserves for rent in the crop of his 
tenant is not, before a separation thereof, liable to be levied 
on under an execution against the lessor. Walston vr. Bryan, 
764. 

See “Confederate Money”; “Irregularity’; “Military Orders” ; 

“Supplemental Proceedings.” : 


ou 


EXECUTORS AND ADMINISTRATORS. 


1. Upon the death of a non-resident, intestate, leaving assets in 
this State, they are to be applied to the payments of the 
claims of his resident creditors, if there be any such, in the 
order prescribed by our law, and not by that of his domicil. 
Carson v. Oates, 115. 


_ 2. Such assets are to be collected by an administrator appointed 
here, and not by the creditors. Jbid. 


3. The “supplemental proceedings,” under the C. C, P., Title XI, 
ch, 2, do not apply to such a case, but are intended to supply 
the place of the former proceedings in equity where relief 
was given after a creditor had recovered a judgment at law 
and was unable to obtain satisfaction under. further legal 
process. Where one who is charged in supplemental proceed- 
ings as holding property belonging to a judgment debtor, 
claims such property as his own, the question cannot be de- 
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EXECUTORS AND ADMINISTRATORS—Continued. 


cided in the course of such proceedings, but must be settled 
by an action. Ibid. 


4. Clerks of the Superior Courts have original jurisdiction of all 


proceedings for the settlement of the estates of deceased per- 
sons. Hunt v. Sneed, 176. 


. That jurisdiction is also exclusive whenever adequate, i. e., 


perhaps, in all cases except where a provisional remedy by 
injunction may be required pending the proceedings before 
the Clerk. Ibid. 


. Orders for an injunction in such cases must be had from the 


Judge, and must be modified or vacated by him; but applica- 
tions for the orders must be made by motion in the original 
proceedings, and returns upon the Judge’s order must be made 
to the Clerk. Jbid. 


. Therefore, an action demanding that an executrix, who was 


alleged to be wasting the estate, should turn it over to a re- 
ceiver, that the plaintiff should be paid a legacy, etc., which 
had been brought to term-time, was dismissed. Jbid. 


. The declaration as to the state of the assets made in the course 


of a petition by an administrator to sell lands is not binding 
upon the heirs, ete., and, under our former system, those 
heirs had a right to a bill in equity against the administrator 
for an account of his dealings, ete., and for an injunction 
against a sale in the meantime. Finger v. Finger, 183. 


. Where the deficiency in personal assets resulted from accident, 


after they had come into the hands of the Administrator 
(here, emancipation, etc.): Held, that the courts of law 
(formerly) were not competent to order a sale of lands to pay 
debts, under the Act of 1846, but that application must be 
made to a court of equity. Ibid. - 


The receipt by an administrator in September, 18638, of Con- 
federate money upon sales of personalty made in August 
before, no more appearing, does not exhibit a want of or- 
dinary care in an administrator, Jbid. 


Under the former system a county court had no power, in a pe- 
tition by an administrator to sell lands, etc., to order an ac- 
count which could bind .the next of kin; this could be done 
only in a proceeding the direct object of which was such an 
account. Kerns v. Wallace, 187. 


Whether an administrator were blamable for selling property 
at a time when he could only obtain for it Confederate money 
(here, November, 1863) depends upon circumstances, viz., the 
sort of property sold, whether perishable or other, the un- 
willingness of creditors, etc., to receive such currency, and the 
like. Jbid. 


It is not true, as a general proposition, that a mere sale at 
such a time imports negligence: Therefore, where the case 
showed no circumstances indicating negligence: Held, that 
as the presumption was in favor of innocence, the administra- 
tor was not chargeable with the consequent loss. bid. 
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EXECUTORS AND ADMINISTRATORS—Continued. 


14. 


15. 


17. 


18. 


19. 


20. 


21. 


Where executors collected the funds of an estate in Confederate 
money, in 1861, 1862, and up to February, 1863, for next of 
kin living in Tennessee, and the latter received such money 
without objection until, in the progress of the war, com- 
munication was cut off, and thereupon the executors invested 
it in Confederate certificates, State Treasury-notes, and other 
securities—all of which failed by the results of the war: 
Held, that they had exhibited ordinary care in this respect 
and were not responsible for the loss. Cobb v. Taylor, 193. 


Whether an account in the handwriting of the party charged, 
under a heading in the same handwriting, showing that it was 
an account of one partner’s indebtedness to the firm, entered 
upon the partnership books, be a signed account, within the 
statute heretofore prescribing the degrees 6f deceased person's 
debts, quere; but at all events it is no settled account show- 
ing the partner’s indebtedness to his co-partner, but is 
merely an item in the general settlement of their dealings in 
that connection, Furman v. Moore, 358. 


3. An administrator, under our former system, had no right to 


retain a debt of lower dignity within the nine months given 
him to plead, upon the ground that he had no notice of debts 
of higher dignity. Jbid. 


In a suit charging two executors with negligence in investing in 
Confederate money, although the proofs show that only one 
of them was active in so doing, yet if there be no allegation 
in the pleadings, sustained by full proofs, that the other dis- 
sented from such investment, he also will be chargeable with 
the loss. Kincade v. Conley, 387. 


An administrator has no estate in the realty of the deceased: 
Therefore, he cannot maintain an action to recover possession 
of realty, under the proceedings “for the relief of landlords,” 
authorized by Act of 1863, ch. 48, and 1864, ch. 12. Floyd v. 
Herring, 409. 


Where a will was proved in common form, and, because no 
executor was named therein, administration cum testamento 
annero was granted: Held, that upon a contest in regard to 
such will occurring subsequently, and a consequent revocation 
of the probate, the previous grant of letters was not thereby 
necessarily annulled. Jbid. 


Where one of two executors had informed creditors of his that 
certain cotton in a warehouse belonged to him, and there- 
upon they attached the same for a debt due by him: Held, 
that such executors, upon interpleading, were not estopped by 
the declarations made as above. Beckham v. Wittkowski, 
464. 


Executors who had qualified in South Carolina, and afterwards 
removed property from that State into this, may maintain 
a suit here for such property without again proving the will 
and taking out letters; in such case they need only show a 
duly certified copy of the record, ete., in South Carolina, as 
evidence of their title. Ibid. 
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EXECUTORS AND ADMINISTRATORS—Continued. 
22. One who alleges that, as last and highest bidder, he had pur- 


chased lands at a sale made by an administrator under a 
license from the (late) County Court, and tendered a good 
note for the purchase money, but that the administrator re- 
fused to make title, and did not report the sale to Court, as 
was his duty, but had conveyed to a third person, should have 
sought relief by application to the Court which granted the 
license, and in the case made by the petition to sell, and can- 
not maintain a bill in equity against the administrator and 
the purchaser, asking for title, etc. Jason v. Osgood, 467. 


23. According to the plaintiff’s case, the administrator had no 


license to sell to the party to whom he had conveyed, and 
therefore such a sale was a nullity, and the plaintiff could 
not proceed against him under the idea that he was a trustee, 
ete. Ibid. 


24. Where an executor defendant at Spring Term, 1867, had 


pleaded fully administered, and a reference had been had un- 
der such plea, and a report made charging him with assets: 
Held, that the Court had no power at a subsequent term, in 
May, 1870, to allow the defendant to strike out such plea and 
to plead anew. Wright v. Flanner, 510. 


25. Where the testator (dying in 18683) was debtor, as surety for a 


principal solvent until the emancipation, and his personal 
property consisted of seventeen slaves bequeathed to the per- 
sons named as executors, which he had before placed in their 
possession, and which remained there until they were eman- 
cipated: Held, that a creditor, who did not present her claim, 
but who was unwilling to receive Confederate currency for it, 
could not charge the executors with laches in not selling such 
slaves for payment of debts—even in a case where they had 
not advertised for creditors to present their claims, as re- 
quired by statute. Fike v. Green, 665, 


26. Executors are not chargeable with land as assets. Jbid. 


27. Where the testator had died in November, 1863, and his estate 


_ 


was afterwards rendered insolvent by the results of the war: 
Held, 


That the executors were not chargeable with Confederate 
money which, upon its refusal by the cerditors of the estate, 
they had divided amongst the legatees, without taking re- 
funding bonds ; 


Nor with the value of the slaves which they had allowed the 
legatees to take, or to retain; but they were chargeable with 
the value of the other personal property so taken or = re- 
tained ; 


Nor with the Confederate money and bonds and North Car- 
olina Treasury-notes remaining in the hands of the executors; 


(d) Nor with the value of personal property sold by them in 





November, 1863, for Confederate money. Ramsay v. Hanner, 
668. 
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EXECUTORS AND ADMINISTRATORS—Continued. 
28. Where land was sold under execution for a debt due to the 


34. 


testator, and his executors purchased it, paying for it with 
the debt and taking title to themselves: Held, that it was 
optional with the creditors of the estate to charge them with 
the debt or with the land. Jbid. 


. An executor of a creditor is not required to administer upon 


the estate of a deceased debtor. Ibid. 


. After the institution of a suit against them by a creditor 


(here, in February, 1868) executors have a right, under the 
Act of 1866-’67, ch. 59, to pay other debts without a judgment 
against them. Ibid. 


. Civil actions by a creditor against an executor or administrator 


must be brought to the Court at term. Heilig v. Foard, 710. 


. In such case, if the defendant denies the debt, admitting assets, 


the action is tried in the ordinary way. J/bid. 


. If he deny the debt, and also, that he has assets, the issue as to 


the debt is tried in the ordinary way, and then, if the debt 
be established, a reference is to be had to ascertain the 
amount of the debts (and their several classes, in respect to 
administrations before 1 July, 1869) and the amount of assets 
from all sources; upon the coming in of the report, after the 
exceptions, if any, are disposed of, a final judgment will be 
entered in favor of all the creditors respectively who have 
proved their debts, for such part of the fund as they may be 
entitled to, and executions will issue accordingly de bonis 
propriis, as formerly upon a claim in equity. Ibid. 


The Probate Court has exclusive original jurisdiction of 
special proceedings for legacies and distributive shares; in 
such cases, if the construction of a will come in question, or 
should exceptions be filed to the account as stated by. the 
Probate Judge, such questions and exceptions, and all other 
questions of law, will be sent up to the Judge, from whose 
decision an appeal may be taken. TJbid. 


35. The jurisdiction for auditing accounts of executors, adminis- 


36. 


37. 


trators and guardians, conferred upon the Judge of Probate 
by C. C. P., sees. 418 and 478, is an er-parte jurisdiction of 
examining the accounts and vouchers of such persons, allow- 
ing them commissions, etc., as formerly practiced, and does 
not conclude legatees, etc., or affect suits inter partes upon 
the same matters: which suits. in case of legatees and dis- 
tributees (unless brought upon bonds given by adminis- 
trators), are by special proceedings before the Probate Court ; 
and in case of words, or if upon administration bonds, are by 
civil actions brought to term. Ibid. 


Practice, in the probate courts, in taking the accounts of exec- 
utors, guardians, etc., stated in detail, and the distinction 
between issues of fact and questions of fact applied, Rov- 
land v. Thompson, 714. 


In a case where the creditors of an estate refused to receive 
Confederate money for their debts, it was held that the exec- 
utor was not chargeable for failing to sell slaves which came 
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EXECUTORS AND ADMINISTRATORS—Continued. 
into his hands in May, 1863, and were afterwards lost by 
emancipation ; but that he was chargeable as for the subse- 
quent hire of such slaves. Womble v. George, 759, 


38. An executor is not chargeable with the rents and profits of the 
realty. Ibid. 


39. He is not to be credited with sums paid for taxes due upon the 
land after the testator’s death, nor with money advanced to 
procure supplies for the widow and her family after her hus- 
band’s death. Jbid. 


See “Attorneys”; “Code”; “Probate Court”; “Public Law”; 
“Statute of Frauds.” : 


EXPERT. ‘ 

A person, tendered as a witness to express an opinion whether the 
symptoms attending a diseased mule were recent or other- 
wise, upon preliminary examination stated that he was a 
physician of eleven years’ standing, and that although he 
had no particular knowledge of the diseases of stock, yet 
from his books, observation and general knowledge of the 
diseases of the human family he could tell whether certain 
symptoms indicate that the disease is recent or otherwise; 
and although he never saw a case of glanders (unless the one 
in question were such), yet he was able to form an opinion 
whether the symptoms of the mule indicated a disease of re- 
cent or of long standing: Held, that he was a competent wit- 
ness for the purpose indicated. Horton v. Green, 6A. 


FENCES. 

A “pasture-field” is not “cleared ground under cultivation,” within 
the meaning of the statute (Rev. Code, ch. 48, sec. 1), requir- 
ing planters to keep around such ground a fence at least five 
feet high. State v. Perry, 305. 


FIXTURES. 

A whiskey-still was hired for the season to parties who set it up, 
encased in masonry, upon the lands of one of them; during 
the season it was sold by the owner to the plaintiff; shortly 
afterwards it was levied upon, and, after the close of the 
season and whilst it was still encased as above, was sold, by 
one of the defendants as a constable, at the instance of the 
other (who became purchaser), under a judgment against the 
former owner: Held, 


(a) That the defendants were liable to the plaintiff in an action 
of trover. 

(b) That the doctrine of firtures had no application, under the 
circumstances. 


See “Forcible Trespass.” 


FORGERY. 


In an indictment for forgery (upon a statute which included all 
bonds), the forged instrument was described as a “certain 
bond and writing obligatory, which was placed as a prosecu- 
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FORGERY—Continued. 

tion bond upon the process in a suit, ete., in which M. P. 
Lytle was plaintiff and Mary L. Lytle defendant, which said 
forged bond is as follows, that is to say, “We and each of us 
promise to pay the defendant in the within petition all such 
costs,” etc.; and it appeared that such suit was for divorce, 
by husband against wife, and that the bond had been written 
upon a paper which contained the prisoner’s affidavit for insti- 
tuting the suit, which paper was attached to the petition 
(having the Judge’s fiat endorsed) by being pasted to it at 
one corner: Held, 


‘ 


(a)*That the description of the bond, as placed upon the process, 
although unnecessary, became matter of substance, and in 
this case was not made out; 


(bv) That the writing described as a bond (being given by hus- 
band to wife) was binding on no one, so that it could not be 
the subject of forgery. State v. Lytle, 255. 


FRAUD. 

1. Upon an issue of fraud in regard to a conveyance of Iand, it 
appeared that the consideration set out was $4,000, whilst 
there was evidence that it was in fact considerably less; 
thereupon the vendee (defendant) asked the Court to instruct 
the jury that it was not incumbent upon him to prove that 
he had given exactly that amount, so that it were shown that 
he had given a fair and reasonable price: Held, that instruc- 
tions, in reply to this prayer, that the fact that the consider- 
ation set out in the deed was $4,000 did not per se render the 
deed fraudulent, but that in questions of fraud the jury 
were at liberty to take it into consideration together with 
other circumstances, were responsive and correct. Peebles v. 
Horton, 374. 


2. That the only. parties present, in February, 1865, at a convey- 
ance of all of the vender’s land in satisfaction of old debts, 
were the vender and vendee, who were brothers-in-law, and 
the subscribing witness, also a brother-in-law of the vendee, 
is a fact calculated to throw suspicion upon the transaction, 
i. e., is a badge of fraud. Ibid. 


3. That a defendant declines to call as a witness in regard to a 
transaction to which he was a party a disinterested and un- 
impeached person, then known by him to be present in Court, 
and, instead, becomes a witness in regard to such transaction 
himself—it being the very matter in question in such suit—is 
also calculated to excite suspicion; and instructions there- 
upon, that it was not evidence of fraud by itself, but consid- 
erable latitude is permitted to counsel in such matters, and, 
under the circumstances, the plaintiff’s counsel were at lib- 
erty to comment upon it as a badge of fraud, and the jury 
may consider of it in making up their verdict, were correct. 
Tbid. 


4. Where a conveyance of Iinds is made upon a valuable consid- 
eration, it is erroneous to make its validity as against cred- 
itors to depend upon the intention with which the vender 
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FRAUD—Continued. 


(alone) made it, ex. gr., his intention to hinder, etc., his 
creditors. Lassiter v. Davis, 498. . 


5. It seems to be otherwise where the conveyance is voluntary 
merely. Jbid. 


6. A transaction in which one creditor consents, upon receiving 
security by way of mortgage, to give indulgence to his debtor, 
is not therefore fraudulent as to other creditors. Harshaw v. 
Woodfin, 568. ; 


See “Husband and Wife”; “Sales”; “Trusts.” 


FRIVOLOUS ANSWER. 
See “Practice.” 


GAMING. 
1. A note given subsequently in purchase of a magistrate’s judg- 
ment which had been won at cards by the payee from the 
maker, is not void under the statute against gaming. Teague 

v. Perry, 39. 


2. The statute (Rev. Code, ch. 51, sec. 2) which avoids all judg- 
ments, etc., for and on account of any money, or property, or 
thing in action wagered, bet, etc., does not include judgments 
taken in invitum, but only such as are confessed or taken by 
consent. Ibid. 


3. A note in renewal of a former note of the maker for money 
won at cards, given to one who is endorsee of such former 
note for value and without notice, is not affected by the 
gaming consideration. Calvert v. Williams, 168. 


GRANT. 


1. In a grant to one Blount there was an exception of “13,735 
acres of land, entered by persons whose names are hereunto 
annexed”: among such names was that of “Gabriel Ragsdale, 
100 acres”; it was shown that this 100 acres was afterwards 
surveyed, and granted to one Williams, under whom the 
plaintiff claimed: Held, that thereby the exception in the 
Blount grant, as regards the 100 acres, became as certain as 
if set out by metes and bounds. Melton v. Monday, 295. 


2. An abstract of a grant, as follows: “Sampson Williams, 300 
acres, Anson, on Mountain Creek, beginning at a pine, etc. 
[bounding it]. 24 May, 1773. (Signed) Jo. Martin,” shows 
with requisite certainty that there is a grantor, Martin; a 
grantee, Williams; a thing granted, 300 acres; and that a 
grant was executed on 24 May, 1773. McLenan v. Chisholm, 
323. 


3. Although a party offering a grant in evidence do not connect 
his own title with that of the grantee, still he may be in- 
terested in proving the title out of the State, er. gr., in order 
to shorten the period which ripens a color of title into a good 
title. Ibid. 
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GUARDIAN AND WARD. 


1. In passing the accounts of a guardian, he cannot, except under 
rare circumstances, be allowed disbursements beyond the in- 
come of his ward. Caffey v. McMichael, 507. 


2. Where a guardian had purchased a horse and buggy for his 
ward, and in so doing had gone greatly beyond his income, 
but the ward used them for some time after he became of 
age, and then sold them and received the money for them, he 
must be taken as having ratified the transaction. Jbid. 


3. A guardian of an infant (some fifteen years of age) obtained 
judgment in her favor in July, 1861, against parties who 
were, and remained until the surrender, amply solvent—by 
his direction no execution was issued upon such judgment 
during the war, and until his death, in March, 1866; the ad- 
ministrator of the guardian commenced an action upon the 
judgment in October, 1866, and before he obtained judgment 
therein the defendants sold out their property, removed from 
the State, and were found to be insolvent: Held, that neither 
the guardian nor his administrator were chargeable with 
negligence in managing the debt due to the ward. White v. 
Robinson, 698. 


4. Guardians are not responsible for losses to their wards at- 
tributable to their not having resorted to new and extraor- 
dinary remedies, the force and effect of which are doubt- 
ful. Jbid. 


See “Dower”; “Executors and Administrators.” 


HOLOGRAPH. 
See “Will.” 


HOMESTEAD. 

1. Specific liens previously obtained (as here, by levy) are not 
divested by the provision for a homestead in the Constitu- 
tion: Therefore, where a levy upon land was made in Decem- 
ber, 1867, and, upon a ven. ex., issued in 1869, the Sheriff re- 
turned “No goods, chattels, lands or tenements, to be found 
in my county, over the homestead”: Held, that he was liable 
to be amerced for an insufficient return. McKeithan v. 
Terry, 25. 


2. The minor heirs of one who died before the adoption of the 
Constitution of 1868 are not entitled to the homestead pro- 
vided therein. Sluder v. Rogers, 289. 


3. A conveyance in trust to pay debts, made before the adoption 
of the Constitution, gives to the creditors secured a lien 
superior to the homestead. Ibid. 


HOMICIDE. 

1. Where one who suspected his wife of being unfaithful followed 
her stealthily to her place of assignation, and, finding her in 
company with the person of whom he was jealous, slew the 
latter: Held, that it was murder, State v. Avery, 608. 
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HOMICIDE—Continued. 


2. In a case where there was some evidence tending to show that 
a person who interfered te prevent the prisoner from shoot- 
ing another, had been killed accidentally, the Judge who pre- 
sided at the trial instructed the jury, “If one is about to do 
an unlawful act, and a third party interferes to prevent it, 
and is killed, it is murder”: Held, that as this proposition in- 
cluded cases of accidental homicide, it was erroneous. State 
v. Shirley, 610. 


3. A number of Indians had been together at a dance-house, and 
a fight had occurred there, to which the prisoner and the de- 
ceased were parties; at the breaking up of the dance the 
prisoner and another, who was also charged with the mur- 
der, were walking together towards their homes, when the 
deceased came up, and another fight ensued, between the 
prisoner and his companion on one side and the deceased 
upon the other, in the course of which the killing occurred: 
Held, 


(a) That these facts constituted no evidence of a combination, be- 
tween the persons charged, to commit the homicide. 


(bv) That it was error to instruct the jury that if there were pre- 
vious malice on the part of the prisoner towards the de- 
ceased, then even in case the prisoner fought in self-defense, 
he was guilty of murder; and, as the Court to which the 
prisoner appealed could not tell how much the latter may 
have been prejudiced by the charge, even where the verdict 
was for manslaughter only, a new trial should be granted. 
State v. Ta-cha-na-tah, 614. 


HUSBAND AND WIFE. 

1. Where 2 man, upon eve of marriage, agreed with his intended 
wife that a previous transaction, by which he had mortgaged 
a certain tract of land to one who was a trustee for children 
of hers, in order to secure a part of the purchase money due 
for such land, should be cancelled, and that in lieu of what 
was due, which exceeded the then value of such land, the 
land should be conveyed to such children, and this was done: 
Held, that this was not an act of which creditors of the hus- 
band could complain; and also, that there was nothing in the 
statute (Rev. Code, ch. 37, sec. 24) that required such agree- 
ment to be in writing. Uredle v. Carrairan, 422. 


2. Where land was bought with money forming a portion of the 
separate estate of a wife. and by mistake the title was made 
to the husband, and subsequently the land was sold under 
execution by creditors of the husband, and was bought by 
them, iith notice, etc.: Held, that upon application by the 
wife, the purchasers would be declared trustees for her, and 
whether they purchased with notice or without was imma- 
terial. Whitehead v. Whitehead, 538. 


See “Assault and Battery”; “Evidence”: “Process.” 





INDIANS. 


1. The Cherokee Indians who reside in North Carolina are subject 
to its criminal laws. State v. Ta-cha-na-tah, 614. 
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INDIANS—Continued. 
2. Cohabitation between an Indian man and woman according to 


the ancient customs of their tribe, which leave the parties 
free to dissolve the connection at pleasure, is not marriage, 
and, therefore, the parties to such relation may be compelled 
to testify against each other. Ibid. 


3. There is but one law of marriage for all the residents of this 


State. Jbid. 


INDICTMENT. 
1. In an indictment for crime, the defendant, ordinarily, is en- 


or 


titled to have the whole case left to the jury upon the evi- 
dence on both sides, and if, upon a consideration of all such 
evidence, every reasonable doubt be not removed, the jury 
should acquit. State v. Josey, 56. 


. Therefore, in a case of larceny, an instruction to the jury “that 


the burden of proof to show the guilt of the prisoner is upon 
the State, but that when the State has made out a prima 
facie case, and the prisoner attempts to set up an alibi, the 
burden of proof is shifted, and if the defense fail to establish 
the alibi to the satisfaction of the jury, they must find the 
prisoner guilty,” is erroneous. Jbid. 


. The rule is otherwise where the question is as to malice in 


cases of homicide, and also, generally, where the defendant 
relies upon some distinct ground of defense not necessarily 
connected with the transaction on which the indictment is 
founded, er. gr., insanity ; and it may be so as to matters of 
defense peculiarly within the knowledge of the defendant. 
Ibid. 


. The forcible detainer of personal property is not indictable at 


common law. State v. Marsh, 378. 


. One tenant in common law does no wrong (civil or criminal) 


to a co-tenant by keeping sole possession of, er. gr., a bale of 
cotton, even by force. Ibid. 


. An indictment for an act which is criminal when committed 


upon Sunday, must state that the act in question was com- 
mitted upon Sunday; but if it do so, no exception can be 
taken to it for referring to the same day by a wrong day of 
the month. State v. Drake, 589. 


It is immaterial that the indictment use the expression, “the 


Sabbath” instead of “Sunday.” Ibid. 


See “Larceny.” 


INJUNCTION. 


1. That the party failed to establish a defense in the previous ac- 


tion, through the unexpected absence of the nominal plaintiff 
in the case, whom he had not summoned as a witness, is no 
ground for an injunction against the judgment in such action. 
Wilder v. Lee, 50. 


2. An order to stay proceedings, made, without notice, by a Judge 


out of court, for a longer time than twenty days, is irregular 
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INJUNCTION—Continued. 
(Cc. C. P., see. 3455) and a demurrer to the complaint in the 
action in which such order was made may be treated as a 
motion to vacate. Foard v. Alexander, 69. 


3. An injunction granted before the issuing of a summons in the 
action is premature and irregular. McArthur v. McEachin, 72. 


4. According to the former practice in equity, a plaintiff could not 
move for an injunction (even where prayed for in the bill) 
after answer filed, except in term-time, and upon the equity 
confessed in the answer. Pendleton v. Dalton, 329. 


5..This was so even where the answer was excepted to as being 
insufficient. In such case the plaintiff could bring on for 
hearing his motion for an injunction, and his exceptions, at 
the same time. Jbid. 


6. Quere, whether under the former system a Judge had the 
power to grant in vacation an interlocutory injunction. Jbid. 


-l 


. Observations upon common and special injunctions, in connec- 
tion with the C. C. P. Jarman v. Saunders, 367. 


8. An injunction, obtained by a plaintiff at law in order to pre- 
serve property in litigation until the determination of the 
suit at law, having been dissolved: Held, that no reference, 
to ascertain damages sustained by the defendant because of 
such injunction, or other proceedings upon the injunction 
bond, could be had until after the determination of the suit 
at law. Thompson v. McNair, 448. 


. Where the defendant, upon a motion to dissolve an injunction, 
uses his answer as an affidavit, the plaintiff has a right to 
offer affidavits additional to his complaint. Howerton v. 
Sprague, 451. 


1U. The defendant, as assignee in bankruptcy of the Bank of North 
Carolina, had obtained judgment against the plaintiffs, upon 
a note made by them to the bank; an execution coming to 
the hands of the Sheriff, the plaintiffs, “being unable to ob- 
tain bills upon said bank,” tendered to the Sheriff one-half 
of the amount of the judgment, in currency, in satisfaction 
of the whole, which being refused, they obtained an injunc- 
tion: Held, that it had been granted improvidently. Smith 
v. Dewey, 463. 


See “Appeal”; “Code”; “Irregularity”; ‘Practice’; “Roads” ; 
“Surety.” - 


> 


IRREGULARITY. 

1. An action is inadmissible as a mode of obtaining relief against 
an execution for irregularity; the proper relief is, as for- 
merly, by motion to set it aside, notice of the order nisi made 
thereunder operating in the meantime as an_ injunction 
against the process. Foard v. Alexander, 69. 


2. Where an action had been resorted to: Held, that it could not 
be treated as a motion in the original cause: 1st, because not 
so entitled; 2d, because the only relief prayed for therein 
was a perpetual injunction. Ibid. 
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IRREGULARITY—Continued. 


3. That the plaintiffs in equity were not served with process in a 
petition at law by the defendants against them, is ground 
for a proceeding in such petition to have relief, but none for 
a bill in equity. Finger v. Finger, 183. 


See “Military Orders.” 


JUDGE'S CHARGE. 


A charge which substantially conforms to the instructions asked 
by a party is sufficient; the Judge need not adopt the words 
of such instructions, State v. Scott, 586. 


JUDGMENT. 


1. In an action upon a former judgment the record of the judg- 
ment is the proper evidence thereof, and its production can- 
not be dispensed with or supplied by any other evidence. 
Walton v. McKesson, 77. 


bo 


. Where the record of a judgment has been destroyed, the first 
step towards obtaining a remedy is by proceeding in the 
Court where it was given, to the end that the record may be . 
supplied. Ibid. 


3. The proper method of enforcing a judgment nisi is by action, 
or special proceeding commenced by summons, and this 
rule is not affected, in cases of sheriffs, by sec. 263 of C. C. P. 
Thompson v. Berry, 79. 


4. A judgment by default, in an action for goods sold and deliv- 
ered, operates as an admission by the defendant of a cause 
of action, and that the plaintiff is entitled to nominal dam- 
ages; but it does not relieve the plaintiff from the necessity 
of proving the delivery of the things alleged to have been sold 
and delivered, and their value. Parker v. Smith, 291. 


5. Therefore, in such case the defendant may prove that such 
things never were delivered. Jbid. 


6. Failure to attend a term of Court because the party knew noth- 
ing personally about the cause of action, and expected that 
a witness who had been duly summoned would attend, is not 
“excusable neglect” (C. C. P., sec. 133) so as to justify a 
Judge at a subsequent term in setting aside a judgment ren- 
dered against such party in the absence of such witness. 
Waddell v. Wood, 624. 


7. Semble, that the defendant had no right to appeal from 
the order of the Judge refusing to set aside the judgment. 
: Ibid. 


8. Where a judgment was rendered, upon an attachment, in 
August, 1866, the defendant had notice thereof in November, 
1866, and application was made by him in March, 1869, to va- 
cate it, on the grounds, that he had had, at the time it was 
rendered, no notice of the action in the cause in which it was 
rendered; that he was an infant when the note was given, 
and had had no opportunity of pleading it: Held, that, in any 


2 
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JUDGMENT—Continued. 
view, his laches after November, 1866, would defeat the ap- 
plication. Howell v. Barnes, 626. 


9. A motion to amend, or to vacate, a judgment cannot be enter- 
tained by the Court of the county to which such judgment 
has been transferred, and where it has been docketed. It 
should have been made in the county where the judgment 
was rendered. Martin v. Mining Co., 653. 


See “Appeal”; “Code”; “Military Orders”; “Practice.” 


JURISDICTION. 

1. The Superior Courts have jurisdiction of all offenses except 
such as have been heard, or are pending, before a Justice, ac- 
cording to the terms of the Act of 1868-69, ch. 178. State 
v. Drake, 589. 


2. The summons in special proceedings is returnable before the 
Clerk. Tate v. Powe, 644. 


3. Any proceeding that under the old mode was commenced by 
capias ad respondendum (including ejectment), or by a bill 
in equity for relief, is a “civil action”; any proceeding that 
under the old mode might be commenced by petition, or mo- 
tion upon notice, is a “special proceeding.” Ibid. 


4. Proceedings for dower, partition, and year’s allowance, are 
special proceedings. Ibid. 


See “Executors and .Administrators”; “Judgment”; “Justices.” 


JUSTICES OF THE PEACE. 
(a) CIvin JURISDICTION. 


1. The jurisdiction conferred upon justices of the peace by the 
Constitution, Art. IV, sec. 33, extends to all sums of two 
/ hundred dollars and under, exclusive of interest. Hedgecock 
v. Davis, 650. 
i 2. Where questions of constitutional construction are doubtful, 
} courts will defer to a previous decision thereupon made by 
the Legislature. Jbid. 


See “Surety.” 
(b) CRIMINAL JURISDICTION. 


1. The Act of 1868-69, ch. 178, sub-ch. 4, giving to justices of 
the peace power to hear and determine criminal actions for 
certain petty offenses, and among them, “assaults, and as- 
saults and batteries where no deadly weapon was used and 
no serious damage was done, and where the punishment im- 
posed by law does not exceed fifty dollars fine or one month’s 
imprisonment,” is not unconstitutional. State v. Johnson, 
581. 

2. As that act confines the jurisdiction of the Justice to such 
offenses as are committed within his township, it cannot be 
exercised in counties where townships have not been laid off. 
Tbid. 
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JUSTICES OF THE PEACE—Continued. 
3. In such cases the pleadings must show affirmatively everything 
necessary to confer the jurisdiction relied upon therein. 
Ibid. 


4. Justices of the peace have not erclusive jurisdiction of the of- 
fense of receiving stolen goods under the value of five dol- 
lars; but only jurisdiction concurrent, under certain circum- 
stances, with that of the Superior Court. State v. Perry, 
598. 


See “Jurisdiction.” 


LARCENY. 

1. An indictment for stealing “fifty pounds of flour, of the value 
of sixpence,” is good, and is sustained by proof that the party 
charged stole a sack of flour, although there was no proof 
of its weight, or of its value further than that the defendant 
had said that he gave five and a half dollars for it. State 
v. Harris, 127. 

2. From the rule, that in indictments upon statutes it is safe to 
use the very words of the statute, are to be excepted cases 
in which a statute (in enumerating offenses, charging intent, 
etc.) uses the disjunctive or. In some such cases and is to 
be substituted for or; in others, doubt as to the proper terms 
are to be met by using several counts; and or is never used 
unless in the statute it means to-wit, or is surplusage. 
State v. Harper, 129. 


3. Therefore, an indictment for larceny, which charges the thing 
taken to be the property of J. R. D. “and another or others” 
(in the words of Key. Code, ch. 35, sec. 19), is fatally de- 
fective, and no judgment can be given thereupon. Ibid. 


4. One who borrows a horse with an intention, existing at the 
time, of stealing him, is guilty of larceny; and no change of 
mind after such taking will purge the offense. State v. 
Scott, 586. 


5. A nugget of gold separated from the vein by natural causes, 
savors of the realty, and so is not a subject of larceny. State 
v. Burt, 619. 


6. Here, the nugget was found upon a loose pile of rocks and was 
taken and carried away at one continued act. Jbid.. 


LEGACY. 
1. A testator died in 1864, leaving lands, and a sufficiency of per- 
. sonal estate to pay debts and legacies; by emancipation the 


latter afterwards became insufficient; after giving some 
money legacies and devising certain lands, etc., to his wife 
for life, the testator had given to others “all my real and per- 
sonal estate not heretofore disposed of.” Upon a question 
between the claimants of the money legacies, and those who 
claimed the land under the last provision: Held, that the 
loss subsequent to the death fell upon the legatees, and not 
upon the devisees. Johnson v. Farrell, 266. 


2. Testator died in 1869, leaving a will, made in 1858, by which 
he directed “all my negroes, July,” ete. (naming them— 


749 








. 
i 





INDEX. 





LEGACY—Continued. 


seven), “to be removed and settled in some free State”; and, 
to meet the expenses of removal, bequeathed to his executors 
$800, and in the same clause provided: “Should there be any 
balance of the trust fund herein created remaining after pay- 
ing the expenses of the removal of my slaves as aforesaid, 
then to pay over such balance to my said slaves, to be equally 
divided among them.” Two of the slaves died unmarried and 
without issue, before the testator: Held> 


Notwithstanding the slaves were emancipated ih a way other 
than that anticipated by the testator, and were not compelled 
to remove, they were entitled to the legacy. 


(b) The legacy being to the individuals of the class nominatim, 


and not to the class as such, the shares of the two who died 
before the testator did not survive to the others, but lapsed. 
Todd v. Trott, 2 


LESSOR AND LESSEE. 
See “Counter-claim.” 


See “Trusts”; “Homestead.” 


LIFE INSURANCE POLICY. 
In a case where a Masonic insurance company provided, by a by- 


law, that the proceeds of policies therein should be paid “to 
the widow, * * * for the benefit of herself and the de- 
pendent children of the deceased,” with a permission to the 
party insured to appoint an executor to disburse such pro- 
ceeds, and a prohibition against any disposal, “by will or 
otherwise,. so as to deprive his widow or his dependent 
children of its benefits,” and the widow owned $2,000 worth 
of other property: Held, that a bequest by one insured of a 
pelicy of $4,012, giving to his widow $1,000 and the remainder 
to an only child (there being no other property owned by 
him), was not an unreasonable exercise of the discretion 
vested in him as above. Roberts v. Roberts, 695, 


LOTTERY. 
General words in an act of incorporation do not authorize the 


company to do acts which by the public law are indictable; 


‘plain and positive words are necessary to convey such a 


privilege: Therefore, the charter of “The North Carolina 
Real and Personal Estate Agency,” in providing that “the 
said agency shall have the right and power to sell and dis- 
pose of any real or personal property placed in their hands 
for sale, in any mode or manner the agency shall deem best” 
(Private Acts of 1868-69, ch. 42), did not authorize the 
agency to sell property by means of a lottery. State v. Krebs, 
604. 


MALICIOUS MISCHIEF. 
A special verdict in an indictment for malicious mischief which 


omits to find that the act was done with malice towards the 
owner of the property injured, is equivalent to an acquittal. 
State v. Newby, 23. 
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MALICIOUS PROSECUTION, 


In an action for malicious prosecution by a State’s warrant for 
larceny, it appeared that the warrant had been a joint one, 
against the plaintiff and one Tobe; that the preliminary oath 
made by the defendant was to the contents of the warrant, 
which contained the usual recital; that the defendant was a 

-man of more than ordinary intelligence; that the warrant 
was drawn by his friend, who had come to the magistrate 
with him, and who afterwards served it; that in the conver- 
sation with the magistrate preliminary to the taking out of 
the warrant, the defendant did not charge the plaintiff with 
stealing the article, but charged Tobe, his own servant, with 
stealing it, and the plaintiff with harboring Tobe; that upon 
the trial of the warrant, some sharp words having been used 
by the plaintiff in regard to the charge, the defendant said 
that he did not charge him with stealing: and that the de- 

: fendant, on the trial, assisted in conducting the examination 
of the witnesses: Held, 


(a) That evidence going to show that at the time of taking out 
the State’s warrant the defendant had malice towards Tobe, 
was competent, as going to show the state of his mind at that 
time towards the plaintiff; 


(b) That the Judge was warranted in instructing the jury that 
if they believed the evidence, the defendant had knowingly 
prosecuted the plaintiff for larceny ; 


(c) That he was warranted in declining to instruct them that if 
they believed that the defendant did not mean by his affidavit 
to charge the plaintiff with stealing, he could not be liable; 


(d) And that he was also warranted in declining to instruct 
them that if the defendant stated the facts to the magistrate, 
such facts not constituting a criminal offense, and the mag- 
istrate issued the warrant upon such statement, the defend- 
ant would not be liable. Thomas v. Norris, 780. 


MANDAMUS. 


1. A creditor of a county (by coupons upon county bonds issued 
in 1858) applied for a mandamus to compel the levy of taxes 
for the satisfaction of his debt: Held, that the remedy was a 
proper one. Pegram v. Commissioners, 557. 


2. Quere, whether a mandamus can be revived in any case, Car- 
son v. Commissioners, 566. 


See “Municipal Corporations.” 


MARRIED WOMAN'S SEPARATE ESTATE. 
See “Husband and Wife.” 


MATERIAL ALTERATION OF CONTRACT. 
See “Usury.” 


MILITARY ORDERS. 
1. There is nothing in either General Sickles’ Order No. 10, or 
in the Acts of 1865-'66, ch. 50, and 1866-67, ch. 17, to prevent 
a decree for money made at the Superior Court of Chatham, 
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MILITARY ORDERS—Continued. 
Spring Term, 1866 (third Monday of March), from becom- 
ing dormant before 13 July, 1868: Therefore, an execution 
which issued at the latter date upon such decree is irregular 
and should.be set aside. McIntyre v. Guthrie, 104. 


2. A bond executed 25 April, 1866, although given in satisfaction 
of a previous bond executed 1 December, 1860, constitutes 
a cause of action arising subsequent to 15 May, 1865, within 
the meaning of General Order No. 10, issued 11 April, 1867: 
Therefore, a return upon an execution by a sheriff to May 
Term, 1867, “Levied, etc.; no sale, in obedience to Order No. 
10, from Gen. Daniel E. Sickles,” was not a due return. Isler 
v. Kennedy, 530. 


See “Public Law.” 


MILLS. * 
1. Where successive dams at a certain point upon a creek had 
thrown the water back upon the plaintiff’s land to a certain 
extent for more than twenty years, and after that a new 
dam, no higher than the former dams, but tighter than they, 
erected six feet lower down the creek, filled up the bed of the 
stream with sand, and sobbed the plaintiff’s land to a consid- 
erably greater extent than before, although it did not pond 
the water further back: Held, that the easement obtained by 
the twenty years’ possession, upon the maxim tantum 
prescriptum quantum possessum, did not protect the owner of 
the dam from liability on account of the new injury. Powell 

v. Lash, 456. 


2. Proceedings to obtain damages for injuries to land caused by 
the erection of mills are special proceedings, and the sum- 
mons therein should be returned before the Clerk. Swmner 
v. Miller, 688. 


MINES. 
In a suit involving the title to mining property, a receiver is not 
to be appointed unless the parties in possession are insolvent 
or are injuring the property by their management. Carter v. 
Hoke, 348. 


MONEY PAID BY MISTAKE. 

In a case where there was a question between the parties as to 
the kind of currency in which a contract for money was 
solvable, and upon taking an account it appeared that the 
debtor had overpaid the debt: Held, that he could not re- 
cover the surplus from the creditor as money paid by mis- 
take. Pearsall v. Mayers, 549. 


MORTGAGE. 

1. A was assignee of a mortgage creditor, and at a sale by the 
mortgagee, made under a power in the deed, bought the land 
mortgaged ; B had previously purchased the mortgagor’s inter- 
est in the land, and then had let the land for a year to C, 
who was in possession: Held, that A, upon making demand 
for possession upon C, could recover from him rent due for 
the year of his tenancy. Jones v. Hill, 198. 
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MORTGAGE—Continued. 

2. Also, that C had a right to inquire, by an account in the case, 
whether the price given by A upon his purchase exceeded the 
amount due to him as assignee of the creditor, and if so, 
then, as representing B, probably C might have the benefit of 
the surplus for the purpose of his defense, Ibid. 


MUNICIPAL CORPORATIONS. . 

1. A municipal corporation may be sued in any form appropriate 
to the cause of action; its liability does not, as respects the 
form of action, differ from that of a private corporation, or 
an individual. Winslow v. Commissioners, 218. 


2. Therefore, an action, in the form usual upon money demands, 
was sustained against a county for a debt due on a contract 
in regard to bridge-building. Jbid. 


3. Semble, that the plaintiff, upon a proper.prayer for judgment, 
might in such a case have had a mandamus to compel the 
defendants to levy a tax and pay his debt. Jbid. 


4. Distinction between corporations and quasi-corporations stated. 
Ibid. 


5. Methods of satisfying judgments against municipal corpora- 
tions considered and discussed. Jbid. 


See “Counties.” 


MURDER. 
See “Homicide.” 


NATURALIZATION. 

One who, at the death of the ancestor, had filed a declaration of 
an intention to become a citizen of the United States, but was 
naturalized subsequently to such death, is not capable of in- 
heriting. Harman v. Ferrall, 474. 

NEGLIGENCE. " 

1. Whilst a slave was in the employment of a railroad company, 
as a section-hand, he was directed by an agent of the com- 
pany to sleep in a certain house, which had (unknown to the 
company and to himself) an open keg of powder standing un- 
der one of the beds, placed there a day or two before, for 
temporary purposes, by a servant of a bridge contractor with 
such company; the slave was killed by an explosion of the 
powder, caused, as was supposed, by fire from a torch whilst 
he was searching for his hat: Held, that the company was 
chargeable with the negligence of the person who placed and 
left the powder in such a position. Allison v. R. R., 382. 


2. Where fire was communicated to a barn by sparks from a 
steamboat, and the boat was provided with an effectual 
“spark-extinguisher” which was not at the time in use: Held, 
that the fire was caused by negligence upon the part of the 
steamboat company. Anderson v. Steamboat Co., 399. 


See “Common Carriers”; “Executors”: “Guardians”; “Judg- 
ment”; “Public Law.” 
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NEGOTIABLE PAPER. 

A note payable “in current notes of the State of North Carolina” 
is not negotiable: Therefore, under our former system an 
endorsee thereof could not maintain an action at law upon 
it, in his own name. Warren v. Brown, 381. 


NONSUIT. 

1. In defense to an action upon a note, the defendants, by way 
of counter-claim, alleged that it was given to the plaintiffs 
for rent of a tract of land, and that other parties, claiming 
such land by title paramount to that of the plaintiffs, had 
sued one of the defendants, seeking damages for its occupa- 
tion during the time for which the note was given; and 
thereupon, by order of the Court, the owners were made par- 
ties plaintiff to the suit; the original plaintiffs then elected 
to be nonsuited: Held, upon an appeal by the interveners 
from this judgment of nonsuit, 


(a) That they had a right to take a nonsuit; 


(>) That although nonsuited, the action would go on for the 
interveners, and the persons nonsuited would be bound by 
the -result of the suit, as privies thereto. McKesson v. Men- 
denhall, 502. 

2. A plaintiff may elect to be nonsuited in every case where no 
judgment, other than for costs, can be recovered against him 
by the defendant, and when such judgment may be recovered 
he cannot. Ibid. 

3. The defendants had a right to ask for a bond for costs from 
the interveners, as the parties nonsuited ceased to be liable, 
except partially. Ibid. 


NOTICE. 
See “Practice.” 


NUISANCE. 


A person is not justified in killing the hog of another because it 
has repeatedly broken through his fences, and when killed 
was within his enclosed premises, into which it had broken 
immediately before on being driven out of his corn-field. 
Bost v. Mingues, 44. 


OFFICES. 
See “Sureties.” 


OFFICIAL BONDS. 


A Clerk is not liable upon his official bond for a failure by him 
to issue ex officio a notice to a guardian to renew his bond. 
Sullivan v. Lowe, 500. 


See “Evidence.” 
ORDER FOR GOODS. 


1. If one send by mail an absolute and specific order for certain 
goods to a merchant who sells such goods, the latter need not 
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ORDER FOR GOODS—Continued. 


reply by mail engaging to send them; the contract will be 
complete upon his at once complying with the order. Crook 
v. Cowan, 743. 


2. This is so even where the thing ordered must be manufactured 
by the merchant before it is sent, at least where it can be 
manufactured without much delay, er. gr., in case of the 
making up of carpets, where the merchant is a carpet-seller. 
Ibid. 


3. Therefore, where the defendant, who resided near Wilming- 
ton, sent, 10 December, 1866, by mail, an order to a carpet 
merchant of Baltimore for two carpets similar to those which 
the.merchant had furnished to a friend of his (“good three- 
ply carpet, medium color,” etc., etc., giving size and propor- 
tion of rooms. “I want good durable carpets, and wish you 
to have them made up. You can forward them to my address 
at Wilmington, N. C., per express, C. O. D.,” ete., ete.), and 
the order was received 14 December, and the carpets for- 
warded by express 21 December, and duly received in Wil- 
mington at the express office: Held, that the contract was 
complete, there being no need that the merchant should have 
answered by mail, engaging to comply with the order, Ibid. 





PARDON. . 

An appeal by the defendant in a criminal case to the Supreme 
Court vacates the judgment below: Therefore, in such a case, 
where the Supreme Court had decided that there was no 
error, and, upon the transcript being returned, the Solicitor 
moved for judgment: Held, that the defendant, upon produc- 
ing an unconditional pardon, had a right to be discharged, 
without paying costs. State v. Underwood, 599. 


PARTNERSHIP. 
See “Equity”; “Executors.” 


PLEADING. 
Under the plea of the general issue, in an action of debt upon 
bond, evidence of the illegality of the consideration is inad- 
missible. Brower v. Hughes, 642. 


See “Amendment”; “Code”; “Equity Pleading”; “Executors” ; 
“Justices” ; “Sheriffs.” 


PRACTICE. 4 
1. A verdiet “that one note shall offset the other,” where the 
defendant’s note is the larger, is a verdict for the defendant. 
Ransom v. McClees, 17. 


2. A Judge is not bound to take for granted (at the suggestion 
of counsel, based upon the form of the verdict) that the 
jury did not understand his instructions, and therefore to re- 
peat them. Ibid. 


3. Writs of summons in civil actions must (by the Act of 1868-’69, 
ch. 76) be issued by the Clerk, and made returnable in term- 
time. McArthur v. McEachin, 72. 
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PRACTICE—Continued. 


4. 


5. 


6. 


A prosecution bond executed where no summons is issued is 
inoperative, and therefore if an injunction bond has been 
executed in such case, judgment for the costs of the defend- 
ant may well be given against the parties thereto. Ibid. 


Damages for not fulfilling a contract, that was to have been 
performed in October, 1865, may be estimated in currency, 
and need not at first be estimated in gold, then adding de- 
preciation. Patton v. Hunt, 163. 


When a verdict upon issues sent for trial from this Court to a 
Superior Court is, in the opinion of the Judge who presided, 
contrary to the weight of the evidence, or in case of any other 
miscarriage by the Court, or the jury, such Judge has full 
power to grant a new trial. Rogers v. Goodwin, 278. 


Cases in equity pending at the adoption of the present Consti- 
tution cannot now be transferred for trial to this Court; 
they must be heard below, and can only be constituted here 
by appeal. Ibid. 


Where a complaint charges that money used in a certain 
transaction was that of A, and not (as A and B claimed it 
to be) that of B, answers by A and B that the money ad- 
vanced by the latter was “money wnder his control, and was 
not the money of A,” were held to be evasive and unsatis- 
factory, in not stating whether or not such money was placed 
under the control of B through any agency of A. Russ v. 
Gulick, 301. 


The transaction being the contribution of their respective 


proportions of a debt by two co-sureties, of whom A was one 
and the plaintiff the other: Held, that an admission by A and 
B of their purpose to compel the plaintiff to pay the whole 
debt was an equity confessed, and their setting up, as their 
justification therefor, an agreement by said co-sureties, made 
after their engagement as sureties, whereby the plaintiff was 
to pay the whole, was matter in avoidance of such equity, and 
so not to be noticed at this particular stage of the proceed- 
ings, viz., a motion to vacate an injunction. Jbid. 


10. A suit had been brought to Spring Term, 1867, and the docket 


at that term showed that an incipitur was required by the 
defendant before pleading; upon the docket was also this 
entry, “Plaintiff charges for keeping his mother-in-law”; no 
pleas were entered until the case was called for trial, at 
Fall Term, 1869: Held, that, as the Court could not tell 
whether the entry, “Plaintiff charges,” etc., at Spring Term, 
1867, was the incipitur required, or was, by its vagueness, 
the occasion of calling for an incipitur, and also, considering 
the subsequent action of the parties respectively, it could 
not be said that the defendant had impaired his right to 
plead at Fall Term, 1869, and therefore, that it was erroneous 
in the Judge below to restrict him in the exercise of such 
right, er. gr., by refusing to allow him to plead the general 
issue. Whitesides v. Green, 307. 


11. Objections to the competency of testimony must be taken in 


due time; if not, they are waived: Therefore, where a party 
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13. 


14. 


18. 


19. 


PRACTICE—Continued. 


was allowed to testify upon examination in chief to a con- 
versation between himself and the defendant’s testator, and 
during the cross-examination the defendant objected to the 
competency of such testimony, and asked that it might be ex- 
cluded: Held, that although incompetent, the objection to its 
reception came too late. Meroney v. Avery, 312. 


. Courts will not readily decide an answer to be “frivolous.” 


One by which it is intended to raise a serious question, ex. 
gr., the effect of an endorsement by three out of four execu- 
tors, .of a note payable to their testator, is-not frivolous. 
Erwin v. Lowery, 321. 


Perhaps no notice of a motion is required where cases have 
come on regularly for trial at a term of the Court. Jbid. 


If a writ of capias ad respondendum (under the former sys- 
tem) were not returned for two terms, it lost its vitality: 
Therefore, where such writ was executed returnable to Spring 
Term, 1865, of Johnston Superior Court, and no such Court 
sat then, or at Fall Term: Held, that a judgment by default 
taken in such suit at Spring Term, 1867, was irregular. Wil- 
liams v. Rockwell, 325. 


. A judgment by default final upon a note payable in Confeder- 


ate money is irregular. Jbid. 


. The proper remedy for the defendant in such case is by a mo- 


tion in the cause. Ibid. 


. A colored person upon trial for crime has a right to object to 


any one sitting in his case as a juror who “believes that he 
cannot do impartial justice between the State and a colored 
person”: Therefore, where the Court refused to allow a pre- 
liminary question to that effect to be asked: Held to be 
error. State v. McAfee, 339. 


A court cannot order satisfaction of a judgment to be entered 
because of some matter accruing before such judgment was 
rendered. Jarman v. Saunders, 367. - 


It is improper to make a sheriff party to an order of injunc- 
tion against process in his hands. Jbid. 


. Where the plaintiff stated that the defendant had formerly 


sued him, and that after such action was brought an accord 
and satisfaction had taken place between them, and that, 
upon that account, and relying upon the implied promise of 
the defendant not to prosecute such suit, he had neglected 
to plead therein; that the defendant had thereupon taken 
judgment against him, and was pressing execution, etc.: 
Held, that the plaintiff was entitled to relief, by an order, 
that upon his filing at its next term, in the Court where this 
suit had pended, a bond, with approved security, sufficient to 
cover the debt, ete., the defendant should withdraw his exe- 
cution, the judgment be vacated, and the plaintiff be allowed 
to plead, all costs of the present application to follow the re- 
sult of such new trial. Jbid. 











ne ee 








INDEX. 





. 


PRACTICE—Continued. 
21. An application, although by summons and complaint, treated 
as a motion in the original cause. Ibid. 


22. Submitting to a jury issues upon points not necessarily deci- 
sive of the case, and requiring verdicts in the form of neither 
general nor special verdicts, is irregular. Henry v. Rich, 
379. 

23. Where a party desires to ascertain upon what particular points 
the verdict goes, he ought to request the Court to put such 
question to the jury before it is rendered. Kingsbury v. 
Gooch, 528. o* 

24. Although, in some cases, a jury may correct a miscarriage on 

the part of the Court by finding a proper verdict, yet, in no 

case will a suggestion that the Court has found a fact truly 
atone for such invasion by it of the province of the jury. 

Howard v. Beatty, 559. 


25. Where a complaint demanded judgment that a previous juug- 
ment obtained by the defendant against the plaintiff should 
be set aside on the ground that it had been entered upon an 
understanding tnat certain deductions should be allowed, 
which, subsequently, the plaintiff therein had refused to 
allow, and the answer took issue upon these allegations: 
Held, that, until the issue made between the parties had 
been decided, the case was in no situation to warrant the 
Judge in setting aside the previous judgment. Atkinson v. 
Cor, 576. 

26. The jury required to try issues joined in proceedings for dam- 
ages caused by mills, have no right to assess such damages ; 
these are assessed by commissioners to be appointed by the 
Judge, in case the jury find the issues in favor of the plain- 
tiff. Sumner v. Miller, 688. 


27. In a case where, prior to the act suspending the C. C. P., judg- 
ment had been taken in the Clerk’s office for want of answer, 
ete., and the defendant appealed to the Judge: Held, that 
the Judge had power to strike out such judgment and allow 
an answer or demurrer to be filed. Waltson v. Bryan, 764. 


See “Arrest”; “Attachment”; “Code”; “Dower”; “Equity Prac- 
tice’; “Evidence”; “Irregularity”; “Judgment”; “Nonsuit” ; 
“Process”; “Railway.” 


PROBATE COURT. 

Jurisdiction over cases seeking from administrators additional 
securities upon their bonds is vested in the Clerk of the 
Superior Court, in his character as Probate Judge. Hunt v. 
Sneed, 180. 


See “Executors.” 


PROCESS. 
1. Where process in the body of it purports to be original, an en- 
dorsement of “alias” or “pluries” by the Clerk will not 
change its character. Simpson v. Simpson, 427. 
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PROCESS—Continued. 
2. A court has no power to amend process returned at a former 
term, without giving.notice to persons whose rights have pre- 
viously accrued. Ibid. 


3. In all actions whose object is to bind real estate belonging to 
a wife, service of the summons must be made personally 
upon her as well as upon her husband. Rowland v. Perry, 
578. 


4: In an action which invalved the question whether a convey- 
ance of land to a wife was not based upon a consideration 
paid by her husband, and was not, therefore, to be subjected 
to claims by his creditors, the summons was directed to both 
husband and wife, but the copy was delivered to the hus- 
band alone: Held, that the judgment rendered therein against 
the wife by default must be vacated. Ibid. 


5. A summons (with warrant of attachment) was issued return- 
able 1 November, but was not returned until 26 November, 
the day before the warrant was returnable, and then it was 
returned “Not to be found,” etc.; on 27 November the plain- 
tiff was allowed to continue the case, because, by accident, 
due advertisement had not been made: Held, that, under 
the circumstances, the advertisement was the substantial 
process, and that a failure duly to return the summons was 
no discontinuance. Church v. Furniss, 659. 


6. A motion, and not a demurrer, is the proper method of taking 
advantage of a discontinuance, Ibid. 


See “Amendment.” 


PUBLIC LAW. 


1. A bond given for the price of a slave sold in 1859 is valid, not- 
withstanding the public events which have happened since; 
nor is it affected by the fact that the slave was warranted 
such for life. West v. Hall, 438. 


2. The plaintiff, in 1864, at Elizabeth City, within the Federal 
lines, as sub-agent for the State, purchased hats to be con- 
veyed to the defendant (his principal) in Halifax County, 
within the Confederate lines, for the use of the State troops; 
the hats were transported into Halifax County to the resi- 
dence of the defendant, but were not sold to the State on 
account of their high price, and thereupon the defendant 
purchased them, agreeing to give for each thirty pounds of 
lint cotton; subsequently the defendant refused to pay for 
them: Held, 


(a) That the contract of sale between the parties was not 
against the policy of the government of the United States ; 


(b) That the ordinance and act establishing a scale of values 
had no application, and that the plaintiff’s measure of dam- 
ages was the value of the cotton in gold at the time and place 
of the contract, adding, for Treasury-notes, the premium on 
gold at the time of the verdict. Garrett v. Smith, 93. 


3. Measures taken during that war by parties, whether States, 
counties or individuals, the object of which was to counteract 
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PUBLIC LAW—Continued. 


or 


oo 


-1 


v4 


10. 


11. 


plans set on foot by the United States for the suppression of 
the rebellion, were, and are, contrary to the public policy of 
that government; and so contracts arising out of them cannot 
be enforced. Leak v. Commissioners, 132. 


. Therefore, notes taken for money lent, in 1862, to a county to 


enable it to provide salt for its citizens, and thus avoid one 
of the penalties of blockade, are void. Ibid. 


. The present State and county: authorities are under no obliga- 


tion to fulfil contracts made by their predecessors during the 
rebellion, unless they come within the provisions of the 
Ordinance of 1865 (18 October), “declaring what laws and 
ordinances are in force,” etc., and that requires such as it val- 
idates to be “consistent with allegiance to the United States,” 
which is not true of the transaction in question. Jbid. 


. The burden of proving that any act of the State authorities 


during the late rebellion which may be under debate was 
“consistent with allegiance” is, owing to the general position 
of those authorities, upon the party who asserts it. Jbid. 


. Transactions like that under consideration fall under the pro- 


visions of the Ordinance of 1865 (19 October) amd the Con- 
stitution of 1868 (Art. VIII, sec. 18), forbidding the pay- 
ment of obligations incurred in aid of the rebellion, directly 
or indirectly. Ibid. 


. Those prohibitions are merely declaratory of principles of the 


common law in regard to contracts, and therefore do not 
impair the obligation of the contracts referred to. Ibid. 


The distinction between such acts of the State authorities dur- 
ing the recent war as are valid, and such as are not, turns 
upon the inquiry whether or not they were extraordinary, 
arising out of the condition of things, And intended to 
obstruct or modify some part of the policy of the United 
States in regard to the rebellion, or not. Jbid. 


Military officers charged with a particular duty may take 
private property for public use without making themselves 
trespassers, but in such cases the necessity must be urgent, 
such as will not admit of delay, and where action upon the 
part of civil authority in providing for the want will be too 
late. Bryan v. Walker, 141. 


The burden of proving such exigency, in case of suit, devolves 
upon the defendants, bid. 


. Therefore, where all that the case showed was that a wagon 


and two mules of the plaintiff had been seized in January, 
1863, in Wilkes County, by the defendant commanding a de- 
tachment of Confederate troops, under the parol orders of a 
Brigadier-General, for the transportation service of the de- 
tachment, and nothing appeared as to the exigency of the 
necessity (if any) for such service: Held, that the defendants 
had not made out a defense. Jbid. 


. The State “Amnesty Act” of 1866 does not include cases of 


civil.remedy for private injuries, unless (sec. 4) when the 
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PUBLIC LAW—Continued. 


injury occurred under some law, or authority purporting to 
be a law, of the State, which the parol orders here could not 
pretend to be. Jbid. 


Quere as to the power of the State to pass such an act in 
regard to civil remedies for injuries. Jbid. 


. Destruction of whiskey by a _ provost-marshal, under the 


authority of the Confederate States, in 1862, cannot be 
claimed as the act of a public enemy, by a railroad company 
situated within the limits of that government and recognizing 
its control. Patterson v. R. R., 147. 


. Leaving leaking barrels of whiskey, for a day and night, in a 


car whose doors were nailed up, standing upon the track in a 
village, at that time a military post, was gross negligence, 
and rendered the railroad company responsible for its destruc- 
tion by the provost-marshal under his authority in matters 
of police. Ibid. 


During the late- war an administrator, having in his hands a 
distributive share belonging to one of the next of kin residing 
in Illinois, upon being called upon by the District Court of 
the Confederate States to answer certain interrogatories pro- 
pounded for the purpose of finding whether he had in hand 
any property liable to sequestration, without demur or further 
requisition paid over to the receiver such distributive share, 
five months before he settled up the estate: Held, that he 
did not therein exhibit ordinary care, and therefore was still 
responsible to the next of kin for such share. Fisher v. 
Ritchey, 172. 


A contract made during the recent war, a part of the considera- 
tion for which was the carrying of the mail of the Confed- 
erate States by the defendants, cannot now be enforced, being 
against the public policy of the government. Clemmons v. 
Hampton, 264. 


Obiter, the contract being void, property purchased by the 
defendant in the course of it may be recovered, or damages 
had for its conversion. Ibid. 


. Where a horse was taken from a private citizen of Randolph 


County, about 2 May, 1865 (it did not appear by whom), and 
afterwards (26 July, 1865) was sold at a public government 
sale held in Raleigh, by an A. Q. M. of the U. S. Army, being 
then branded as United States property: Held, that the title 
of the original owner was not thereby extinguished. Black v. 
Jones, 318. 


. A charter granted by the State Convention of 1861-62 is valid, 


if included within the terms of 18 October, 1865. Sapona 
Co. v. Holt, 335. 


2. That such charter required the board of directors to be “cit- 


izens of the Confederate States” is immaterial. Ibid. 


Money lent to a county during the recent war, in order to pro- 
cure salt for the use of soldiers’ families and others, cannot 
be recovered; nor does it make any difference that the debt 


761 











INDEX. 





PUBLIC LAW—Continued. 


has been recognized by the county since the surrender and a 
part of it paid. Setzer v. Commissioners, 516. 


24. Quere, whether county officers who pay, and the creditor who 
receives payment of, such money are not liable to repay it to 
the county. J/bid. 


25. Money lent with the knowledge that it is to be used in equip- 
ping a military company about to enter the service of the 
Confederate States cannot be recovered, the consideration 
being illegal. Smitherman v. Sanders, 522. 


26. That it was not lent for the express purpose of equipping 
such company, but merely because the plaintiff had money 
to lend, is immaterial. Ibid. 


27. A bond given in consideration of the loan of money with which 
to put a substitute into the Confederate army is upon illegal 
consideration, and therefore cannot be enforced. Critcher v. 
Holloway, 526; Kingsbury v. Gooch, 528. 


28. The Board of County Commissioners is not the representative 
of the former County Court, even as regards matters of ad- 
ministration: Therefore, a suit pending against the latter, at 
the time of its dissolution, cannot be revived against the 
former. Carson v. Commissioners, 566. 


29. Cities, etc., are responsible to their officials for services ren- 
dered to them by the latter during the existence of the pro- 
visional government. Boyle v. New Bern, 664. 


QUESTION OF FACT. 


Whether one possesses information superior to that of another, in 
regard to the subject-matter of a contract, is a question of 
fact, and not of law. Smith v. Webb, 541. 


RAILWAYS. 


The venue in an action against a railroad company can be laid 
only in some county wherein the track of its road, or some 
part thereof, is situated ; actions brought otherwise are to be 
dismissed. Graham v. R. R., 631. 


REASONABLE DOUBT. 
See “Indictment.” 


RECEIVER. 
See “Mines”; “Supplemental Proceedings.” 


RECORD. 


When Acts of Assembly provided that certain orders of the 
County Courts might be made, a majority of the Justices 
being present, the record must show affirmatively a com- 
pliance with that condition. Leak v. Commissioners, 132. 


See “Judgment.” 
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RECORDARI. 

The law favors trials upon the merits: Therefore, where a judg- 

ment by a justice of the peace was given against the peti- 

tioner in his absence, and without his knowledge, and he was 

deprived of an appeal on account of the irregularity of his 

proceedings therefor; where, besides, he made an affidavit 

setting forth merits, and was not chargeable with unreason- 

able delay in applying for such relief: Held, that he was 
entitled to a recordari. Critcher v. McCadden, 262. 


RELEASE. 
See “Covenant.” 


ROADS. . . ° 
1. It is not competent for a Superior Court to grant an injunction 
against an order by County Commissioners within the sphere 
of their general duties, laying out a public road; nor can 
such Court, otherwise than under an appeal from such order, 
rescind it. McArthur v. McEachin, 454. 


2. If a road be dedicated by the owner of the soil to the use of 
the public, and be used by them under such dedication, it 
becomes a public road immediately; it is only for the lack of 
other evidence of dedication that the lapse of twenty years is 
resorted to. Crump v. Mims, 767. 


. Where the dedication of a public road is once established, 
either by the lapse of time or otherwise, such obstruction or 
disuse as will afterwards defeat the dedication must continue 
for twenty years. Ibid. 


oe 


4. A public road over a ford is not done away with by the build- 
ing at the same passage a bridge which affords the public a 
more acceptable transit, provided that the ford is used when 
the bridge is out of repair, or down; and this, even where 
the owner of the adjacent lands erects a fence across the 
approaches having a slip-gap in it at the road, which is used 
by the public whenever they have occasion to pass. Ibid. 


5. The raising of the water at the ford by a dam of a navigation 
company chartered by the State, so as to render it unfordable, 
only suspends the use of the franchise, and upon the de- 
struction of the dam enjoyment of the franchise is restored. 
Ibid. 


ROBBERY. 

1. A prominent feature in that felonious intent which dis- 
tinguishes robbery or stealing from forcible trespass is an 
intent to evade the law, as, ex. gr., by concealing from the 
owner of the thing taken the person who took it, i. e., the 
person who might be sued, or might be indicted; such are the 
familiar instances of taking goods, etc., by persons in 
masks, or with faces blacked, or on the highway. State v. 
Deal, 270. 


2. Artifice in getting possession of the thing \s to be distinguished 
from artifice in concealing the fact that the taker has it in his 
possession. It is the latter that shows a felonious intent. 
Ibid. 
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ROBBER Y—Continued. 

3. Cases in which persons concealed “shawls,” etc., which they 
had previously found, are excepted from the general rule, 
because of the temptation to which they were subjected by 
circumstances rarely occurring. Ibid. 


4. Where the maker of a note having complained of the manner 
in which he had been treated in the transaction in which he 
had given it, went to the holder, and after proposing to pay 
it in a certain way, which was refused, asked to see it, upon 
one pretext or another, and upon having it delivered to him 
by the holder, kept possession of it, saying, “You won’t get it 
again,” and upon a struggle ensuing, snatched up an axe, 
retreated to his horse, and then rode off, calling out, “Tom 
(the holder’s son, and a surety to the note) sent me word to 
get this note as I could”: Held to be no case of either robbery 
or larceny. Jbid. 


“SCALE.” 

1. A bond was given for $1,000, dated 18 November, 1862, and 
payable “one day after date,” the consideration being a tract 
of land: Held to be competent for the plaintiff to rebut the 
presumption as to the currency in which it was solvable 
under the Ordinance of 1866, by proving that it was expressly 
agreed by the parties at the time that it was to be paid “in 
good money after the war,” as such expression referred to 
the currency in which, and not to the time at which, it was 
payable, and was equivalent to “in money good after the 
war.” Sowers v. Earnhart, 96. 


2. A bond for money for the hire of a slave for 1865, given 2 


January, 1865, is subject to be scaled according to the value 
of the hire for the year in lawful money, and not according 
to the legislative table of the values of Confederate currency 
(Acts of 1865-66, ch. 39). Maxwell v. Hipp, 98. 


3. The presumption under the Ordinance of 1865, that a note 
given for purchases at an administrator’s sale in March, 1864, 
payable at twelve months, is solvable in money of the value 
of Confederate currency, is not rebutted by evidence that at 
such sale the administrator gave notice that he would receive 
in payment only such currency as would pay the debts of his 
intestate, coupled with other evidence that the creditors 
would not receive Confederate currency, and that the estate 
was largely insolvent. In such case the plaintiff is entitled to 
recover the value of the articles sold. Laiws v. Rycroft, 100. 


4. Where a bond was given 1 January, 1863, for the hire of slaves 
for the year 1863: Held, that'the plaintiff had a right to show 
to the jury the value of such slaves at that place and for that 
year, as a guide to them in making up a verdict. Dancey v. 
Brasvell, 102. 


5. In an action upon a bond in the usual form, given at an admin- 
istrator’s sale in January, 1865, proof that at the sale procla- 
mation was anade that “Confederate notes will not be taken,” 
rebuts the presumption made by the Ordinance of 1865 as to 
the currency in which notes, etc., are solvable; and the fact 
that on the same occasion, before sale made, the adminis- 


764 











or) 


=~) 





10. 


11. 


14. 


15. 





“SCALE”—Continued. 
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trator, upon further inquiry by the bystanders, added “that 
if he had to collect the notes he would collect gold and silver ; 
that if he could pay the notes over to the heirs, etc., they 
could make any arrangement they were willing to, as to pay- 
ment,” is immaterial. Cherry v. Savage, 103. 


A question as to the value of certain cotton, the consideration 
of a note given at an administrator’s sale in Greene County 
in 1863, is to be settled with reference to the time and place 
of its sale and delivery ; and evidence as to what it was worth 
within the Federal lines (whither it could not be transported 
but in violation of law), or as to what it was sold for, is in- 
competent. Moye v. Pope, 543. 


. A note for money dated 9 May, 1863, is liable to the operation 


of the scale, notwithstanding that it is payable in “good bank- 
able currency.” Green v. Brown, 553. 


Where a note was given in 1862, in consideration of the loan of 
Confederate money, and in 1863 the payee endorsed it to the 
plaintiff in payment for a tract of land: Held, in a suit 
against the payee and the maker, that the scale to be applied 
was the value of Confederate money in 1862, and not that of 
the land afterwards purchased by the payee. Swmmers v. 
McKay, 555. 


. A bond dated 3 April, 1865, payable at twelve months, “in cur- 


rent money,” is presumed to be subject to the scale laws. 
Howard v. Beatty, 559. 


In a case where land had been sold by an executor during 
1864, no money having been paid by the purchaser, and sub- 
sequently the executor repurchased the land and agreed to 
pay the purchaser’s debt on account of it; and thereupon, a 
year after the purchase (in April, 1865), he agreed with one 
of the heirs to pay her one-half of her share in Confederate 
money, and to give a note payable as above for the other 
half: Held, that this note was not liable to be scaled by 
proving the value oc the land. Ibid. 


Also, that there was evidence to warrant a jury that it was 
not to be scaled at all, but that the Court erred in deciding 
itself that such note was not to be scaled. Ibid. 


. The word “or,” in a bond payable to “Squire Parker or Thomas 


Parker,” construed to mean “and,” from evidence introduced 
to prove the consideration, under the scale laws. Parker v. 
Carson, 563. 


3. A bond given in 1863, in consideration of the scale of land, 


although payable “in currency,” is to be scaled by reference 
to the value of the land, and not to that of Confederate 
money. Ibid. 


In an action of debt upon such bond the judgment was for 
“$2,494.79, of which sum $1,902 is principal”: Held, that as 
the scale law applied, there was no error in such judgment. 
Ibid. 


A judgment rendered in 1864, upon a note for Confederate 
money lent in 1862, is subject to the same scale that the note 
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“SCALE”—Continued. 
was; and, therefore, where a surety to the debt paid off the 
judgment in 1867, at its face value: Held, that he could not 
recover such full amount from the principal, not having been 
compelled to pay it. Alerander v. Rintels, 63A. 


16. A bond had been given in 1863, for the price of a slave, and 

q partial payments had been made thereupon in Confederate 

money : Held, that in order to ascertain how much is now due 

thereupon in national currency, the jury should estimate the 

value of the slave when purchased, in gold, and deduct there- 

from an amount which bears to that value the same propor- 

tion which the payments do to the sum specified in the bond, 

adding to the remainder the depreciation of United States 

Treasury-notes at the time of the verdict. Brown v. Foust, 
672. 


See “Bonds”; “Public Law”; “Verdict.” 


i SALES. 

it 1. In an action to recover the price of certain guano sold to the 
} defendants for use by themselves, it having been shown that 
x the article was worthless : Held, 


(a) That the fact that one of the defendants, after the article 
had been made use of, in a conversation with the plaintiff, 


a promised that if the latter would release him he would pay 
: one-third of the price, in order to avoid a lawsuit, was no 
‘t evidence of a new contract, and, semble, also, none of the 
| original contract ; but was merely an unaccepted offer to com- 
i promise ; and, z 

(b) That if the article were worthless the plaintiff could not 
4 recover, a redelivery of it by the defendants having been 


rendered impossible because it had been destroyed by the 
q means resorted to in order to ascertain its value, or unneces- 
sary, because, being wholly without mercantile value, it need 
not have been returned. Smith v. Love, 439. 


2. Where a contract for the purchase of tobacco required certain 
acts to be done in regard to it (such as payment of the 
United States tax, a permit, etc.) before it was accepted, and 

; afterwards the defendant accepted it, knowing that such acts 

tt ’ had not been done: Held, that he could not resist payment of 

the price agreed upon by alleging that conditions had not 

: been performed. Dodson v. Moore, 512. 


‘ 

3. Nor, if the doing of such acts was suspended with the consent 
of the United States officers, and was bona fide, and not 

intended to defraud the government of its revenue, although 

the transaction may have been irregular, could the defendant 

shelter himself from liability by showing such omission to 

have been in violation of law. Ibid. 





a SCIRE FACIAS. 

Where a scire facias tested at May Term, 1868, had been issued to 

i enforce a judgment nisi at that term against a sheriff for not 
making due return of process: Held to have been the appro- 
priate remedy. Thompson v. Berry, 81. 
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SET-OFF. 

1. An account due by the plaintiff to one of several defendants 

is not competent as a set-off against the debt which is the 
subject-matter of the action. Walton v. McKesson, 154. 


2. Where two persons hold debts against euch other, in the 
absence of any understanding between them that the one debt 
shall be applied to the other, there is no lien or equity to 
prevent one party from making an honest assignment of his 
claim, even if thereby the other is prevented from recovering 
his. This is so even in cases of entire mutuality of debt. 
McConnaughey v. Chambers, 284. 


3. Therefore, where there was not such entire mutuality, and A 
had assigned his note without endorsement to a trustee to 
pay debts, and afterwards judgments were obtained upon both 
notes: Held, that there was nothing in the relation of the 
original parties at the time of the assignment which gave B 
a right to claim that the trustee took A’s note subject to- 
offset by his. Ibid. 


4. Therefore, a motion by B to have judgments as above set off 
against each other was denied, Jbid. 


See “Counter-claim.” 





SHERIFF. 


An action brought in February, 1868, for the penalty of one 
hundred dollars against a sheriff for neglecting to note upon 
process the day on which it was received, Rev. Code, ch. 31, 
sec. 39, by the effect of secs. 47 and 48 of the same chapter 
should be in the name of the State as plaintiff. Duncan v. 
Philpot, 479. 


See “Judgments”; “Execution.” 


SLAVES. 
See “Public Law”; “Scale.” 


SOVEREIGN. 
See “Surety.” ‘ 


SPECIAL PROCEEDINGS. 
See “Jurisdiction” ; “Mills.” 


SPECIAL VERDICT. 
See “Malicious Mischief.” 


STAMPS. 

1. The United States statute (1866, ch, 184, sec. 9) providing that 
no deed, writing, etc., required by law to be stamped, which 
has been signed or issued without being duly stamped, etc., 
shall be admitted or used as evidence in any court, etc., etc., 
is a rule of evidence for the courts of the United States only. 
Haight v. Grist, 739. 


2. Whether the courts of this State will enforce contracts which 
were not stamped by the parties by design to defraud the 
United States of revenue, quere. Ibid. 
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STATUTES. 
Statutes which change modes of procedure govern suits pending 


at the time of their enactment. Sumner v. Miller, 688. 


See “Action”; “Attachment”; “Constitution”; “Lottery.” 


STATUTE OF FRAUDS. 
1. A parol agreement by an administrator that if a certain cred- 


itor will pay costs, ete., the former will allow his claim as a 
set-off against a debt due to the administrator, upon a pur- 
chase of the assets after the death of the deceased, is void 
under the statute of frauds, Ransom v. McClees, 17. 


2. Where the parties to a covenant for the conveyance of land in 


consideration of work and labor to be done by the covenantee, 
agreed by parol that the title should also be held as an indem- 
nity against. loss to the covenantor in consequence of his 
suretyship for the covenantee: Held, that the agreement was 
void under the statute of frauds. Harper v. Spainhour, 629. 


STATUTE OF LIMITATIONS. 
The Act of 10 February, 1863 (ch. 34), by suspending the statute 


of limitations, prevented a possession of land extending from 
15 October, 1845, to 16 January, 1868, from barring the State 
under the act giving such operation to twenty-one years’ 
possession with color of title. Howell v. Buie, 446. 


See “Color of Title’; “Grant”; “Military Orders”; “Subscriber” ; 


etc. 


SUBSCRIBER FOR RAILWAY SHARES. 
1. Where the charter of a railroad company provided that upon 


the failure by subscribers to its stock to pay instalments as 
called for “the directors may sell at public auction,” etc., 
such stock, and, in case enough were not produced thereby to 
satisfy the subscription, might sue for and recover the bal- 
ance from such subscriber: Held, that upon a failure by a. 
subscriber to pay instalments as called for, it was optional 
with the company to bring suit against him without making 
sale as above, or to sell and sue for the balance. R. R. v. 
Avery, 491. 


2. Also, that the plea of the statute of limitations barred a recov- 


ery of so much of such subscription as was included in calls 
made more than three years before suit was commenced. 
Ibid. 


SUPPLEMENTAL PROCEEDINGS. 
1. The defendant, by a decree in the Supreme Court, had recov- 


ered of the plaintiffs a sum of money; whilst the execution 
was in the hands of the Sheriff the plaintiffs recovered from 
the defendant, by judgments before a magistrate, a like 
amount, being for items in their account not allowed in the 
case in the Supreme Court; these latter judgments were 
docketed, and executions were taken out upon them and 
returned nulla bona; the plaintiffs then asked for an order to 
have the amount of the decree in favor of the defendant 
applied to their judgments (C. C. P., sec. 264): Held, that 
they were entitled to such relief. Hogan v. Kirkland, 250, 
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SUPPLEMENTAL PROCEEDINGS—Continued. | 
2. Objections, that, the judgments were obtained subsequently to 
the decree and that the latter was rendered in equity—as 
also, in a Supreme Court—are not material. 


3. = —. ‘unter supplementary proceedings, provided in 
P., 270, must be appointed by the Judge and not 
“ed the Cc oie, “Parks v. Sprinkle, 637. 


4. In a race of diligence between creditors under such proceed- 
ings and appointment, if the personal property sought to be 
subjected be such as may be levied on and seized, priority 
is to be tested by precedence in the appointment of the 
receiver ; in case a receiver were applied for earlier by one, 
but another obtained an earlier appointment, it seems that 
priority will be determined by the date of application. Ibid. 


5. Therefore, where judgment had been obtained and docketed by 
the plaintiff in Wilkes Court against one Martin, and the lat- 
ter upon examination said that one Shuford, a non-resident 
of the State, but at that time in Catawba County, was in- 
debted to him, and a receiver was appointed by the Judge 27 
April, 1870, and an order served upon Shuford to answer 
upon 5 May; where, also, the defendant, at same court and 
term, likewise obtained and docketed a judgment against 
Martin: on 28 April, docketed it in Catawba County; on the 
29th, obtained an order from the Clerk of Catawba Court for 
Shuford to answer, who answered on the same day, and 
immediately paid a part of his debt into the Clerk’s office; 
the Clerk on the same day being notified of the appointment 
of plaintiff's receiver, and on the next day paying the money 
received by him to the defendart: Held, that this payment by 
the Clerk was in contempt of the Judge’s order, and that the 
Judge should have compelled him to pay the amount again to 
the plaintiff’s receiver, to be held subject to the Judge’s 
future orders. Ibid. 


See “Execution.” 





SURETY. 

1. The various solvent sureties given by a Clerk and Master upon 
the annual bonds of any one term of office are liable to con- 
tribution, inter se, in a ratio determined by the aggregate of 
the penalties of the bonds signed by each. Moore v. Boudi- 
not, 190. 


2. Where the principal placed property in the hands of a surety, 
sufficient to satisfy the debt, and then left the State: Held, 
that a third person, also bound for the debt as surety, having 
been compelled to pay it, might recover its amount from the 
person who had received the property, without making a 
previous demand. Parham v. Green, 436. 


3. Where.a creditor by a binding contract gives further time to 
the principal in a debt, this discharges the surety, “by mat- 
ter in pais.” Such discharge cannot be enforced by a justice 
of the peace, but by the Superior Court only. Howerton v. 
Sprague, 451. 
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TAXES. 


TENANCY. 


TENANTS IN COMMON. 





SURETY—Continued. ‘ 


4. Therefore, in a case in which the creditor had taken out a 
process against the principal and surety before a justice of 
the peace, and had obtained judgment, and levied an execu- 
tion upon the goods of the principal, which subsequently he 
had instructed the officer to deliver up, upon, as was alleged, 
some binding contract to give such principal further time: 
Held, that the transaction did not amount to a satisfaction 
of the execution, but merely to a discharge by matter in pais, 
to enforce which the surety did right in resorting to an in- 
junction in the Superior Court. Jbid. 


Where property is conveyed to the State by one for whom it 
has become surety, in order to indemnify it against the risk 
incurred, the State becomes a trustee of- such property for the 
benefit of the creditor also, and so cannot do any act calcu- 
lated to impair the security. Bank v. Jenkins, 719. 


6. Where a State becomes surety (here, by wan endorsement of 
the bonds of a railroad company), the equities arising to the 
creditor out of any contract for indemnity of the State by the 
principal debtor are as much entitled to protection as would 
be any rights directly created by a contract between the cred- 
itor and the State. Ibid. 


7. Whether equitable obligations assumed by a State as a trustee 
can be enforced indirectly through the process of an injunc- 
tion against the Treasurer of the State, quere. Ibid. 


8. Where the State authorized’ a railroad company to issue bonds 
to the amount of $2,500,000, secured by a first mortgage of its 
property, and further, engaged to endorse $1,000,000 of such 
bonds, provided that the company would deposit with the 
Treasurer of the State $500,000 other of such bonds, as an 
indemnity against its paying principal or interest upon those 
which it had endorsed: Held, that a creditor who owned 
some of the endorsed bonds could not be said to be either in- 
jured or damaged by subsequent legislation providing that 
the $500,000 should be surrendered to the company, to be 
used in constructing and completing its road, and not other- 

wise. Ibid. 


See “Practice.” 


ot 


See “Constitution”: “Mandamus.” 
See “Counter-claim.” 


1. In an action where the complaint stated a bailment of a cer- 
tain quantity of corn and fodder to the defendant, with a 
refusal by the latter to deliver it, and asked judgment for 
such goods (or their value) and for damages, and the issue 

was upon the detention, and also upon the plaintiff’s title, 

the fact being that the plaintiff and defendant were tenants 
in common of the articles: Held, that the Court could give no 
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TENANTS IN COMMON—Continued. 


See “Indictment.” 


TENDER. 
1. There is a difference between the plea of tender in actions for 


2. In case of tender of specific articles, under a contract to deliver 


TOWNSHIP TRUSTEES. 
Where an act of the General Assembly authorized the election, in 


TROVER. 
See “Fixtures.” 


TRUSTS AND TRUSTEES. 
1. In a contest between a trustee, under a deed made by. the 


. Where such deed set forth that the grantor had a life estate 


“relief consistent with the case made by the complaint and 
embraced within the issue.” Powell v. Hill, 169. 





2. A tenant in common cannot maintain an action against a co- 


tenant to recover specific goods, upon a refusal by the latter 
to deliver possession thereof. His remedy is partition. Ibid. 


money and the like plea in actions for the non-delivery of 
specific articles; in the latter case no averment of continued 
readiness or of profert is necessary, because, by the tender 
the articles became the property of the party to whom it is 
made, and if suosequently they be converted by him who 
made it, he is responsible for their value when converted. 
Patton v. Hunt, 163. 


them, they must be separated from others of the same sort, 
so as to be capable of identification, as upon a sale. Ibid. 


townships containing cities and towns, of a larger number 
of justices than two (Const., Art. VII, sec. 5), all such 
justices are members of the Township Board of Trustees. 
Conoley v. Harriss, 662. 


holder of a note, and a creditor, by attachment and garhish- 
ment of the maker, the lien of the former begins from the 
time at which the deed is delivered to the Register, and that 
of the latter from the time when the summons is personally 
served upon the maker. Parker v. Scott, 118. 


. Therefore, where the deed was delivered to the Register at 10 


o'clock A. M., 20 December, 1866, and actually registered 28 
January, 1867, and the summons for the garnishee was left at 
his residence at 8 o’clock A. M., 20 December, 1866, but not 
actually received by him until the evening of that day: Held, 
that the lien under the deed had priority. Ibid. 


. A deed in trust to pay debts, which reserves to the grantor’s 


wife dower in the land conveyed, is, so far, inoperative, but 
the invalidity of such reservation does not avoid the deed. 
Carter v. Cocke, 239. ’ 


in a certain fund of $8,500 which, upon his death, would go 
to his issue, and that he had made use of such fund, and 
therefore provided that the trustee should pay the $8,500 
immediately to such issue (making no abatement for the life 
eState) : Held, that as the deed furnished the means for cor- 
recting the mistake into which the grantor had fallen, the 
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TRUSTS AND TRUSTEES—Continued. 


provision, in effect, amounted to no more than that the 
trustee should pay to such issue the value of their reversion- 
ary claim. Ibid, 


5. Nor is a provision for satisfying a creditor in case he should 


pay “liberally” for certain property, invalid in a case where 
the fund applicable te the grantor’s debts is in proportion 
small, and such liberal bidding will turn to the benefit of the 
fund and not of the grantor: Therefore, where in such a case 
the deed provided in fhe first place for the payment of two 
specified debts by a sale of property to the highest bidder for 
cash, and afterwards (having referred to a third debt as one 
he wished to pay) directed that the trustee, “instead of sell- 
ing the said mountain lands as hereinbefore provided, is 
hereby fully authorized and empowered to adjust said debt. 
provided a portion of said mountain lands would be taken 
at liberal prices in full satisfaction of the same”: Held, that 
the provision was valida. Jbid. ; 


6. In all cases where there is a transmutation of possession under 


a deed, and, by any means other than a declaration of an 
express trust in writing, the trust estate becomes disjoined 
from the legal estate, parol evidence of the acts, dealings and 
declarations of the parties becomes competent to ascertain 
the nature and limits of such trust. Ferguson v. Haas, 772. 


7. Where A made a deed for land, without consideration, to his 


USURY. 


brother B, and the latter afterwards, under a parol agree- 
ment with A, bought the same land, when sold under execu- 
tions against A, and both continued to live together upon such 
land for several years and until their deaths, upon a contro- 
versy arising between their respective heirs in regard to the 
title: Held, that the facts in regard to the manner in which 
the money that was paid at the Sheriff’s sale was raised, and 
the terms upon which A and B live together upon the land, 
as well as the declarations and admissions of B as to the 
rights of A in the land, were competent evidence to establish 
a trust in said land in favor of A. 


1. The plaintiff, a resident of this State, holding a note as guar- 


dian against a person living in South Carolina, went to the 
house of her debtor in 1861 to collect the money, but whilst 
there was induced by this debtor to take a new note, upon 
which he promised that the defendant, his brother, who 
resided in North Carolina, would become surety; and it was 
also agreed that South Carolina interest (7 per cent.) should 
be paid. Afterwards, in pursuance of this agreement, the 
debtor executed a note in the ordinary form, without express 
stipulation for interest, and the defendant also executed it 
as surety, in this State;-upon its being presented by the 
debtor to the plaintiff, in this State, she reminded him of his 
agreement as to interest, whereupon, in order to give effect to 
that, he prefixed to the note, “Pleasant Valley, S. C.”: suit 
having been brought against the surety, he pleaded usury: 
Held, that as the contract had been made in South Carolina, 
the stipulation for seven per cent. interest was not unlawful. 
Houston v. Potts, 33. 
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. USURY—Continued. 

# 2. Also, that the prefixing of the words “Pleasant Valley, S. C.,” 
. did not materially alter the note. Ibid. 


VENDER AND PURCHASER. 
Where the vender of land lets the vendee into possession, reserv- 
ing the title, he has no claim upon the latter for rents and 
: profits, as the interest upon the unpaid money is in lieu of 
; that. Pearsall v. Mayers, 5A9. 
4 VENUE. 

i 1. The parties spoken of in the acts defining venue are the parties 
to the record: Therefore, no objection can be made on account 
of venue, by pleading and showing that the party on whose 
behalf a suit is brought, and the defendant therein, are citi- 
zens of another county than that in which suit was brought. 
Rankin v. Allison, 673. 


2. An answer setting forth that B is the real owner of the note 
sued upon, but that it was assigned to the plaintiff, is to ve 
taken as meaning that the plaintiff is trustee of an express 


4 trust, and so is properly plaintiff (C. C. P., secs. 57 and 58). 
: Ibid. 
See “Railway.” 
VERDICT. 
i A verdict for “four hundred dollars in old bank money, interest 


from 27 May, 1863, scaled at value at time,” is too uncertain 
to warrant a judgment thereupon. Crews v. Crews, 536, 


VERIFICATION. 
See “Amendment.” 


° WILL. 
1. Land cannot pass by a nuncupative will. Smithdeal v. 
Smith, 52. 


.2. A script purporting to be a holograph will was found in a 
drawer inside of a desk, between a bag of gold coin and a bag 
of silver coin, and immediately above the drawer, in pigeon- 
holes,. were found notes, bonds and other valuable papers, 
arranged in files, the drawer and pigeon-holes being secured 
by the same door and lock : Held, that the script was properly 
deposited, under the act defining the requisites of holograph 
wills. Hughes v. Smith, 493. 


3. The change in that act as found in the Revised Statutes, by 
which, as reproduced in the Revised Code, “or” has become 
“and,” does not affect the construction previously given. Ibid. 


WITNESS. 


i Whether a witness of tender years has sufficient intelligence and 
sense of the obligation of an oath to be competent, is a mat- 
ter within the discretion of the Judge who presides at the 

° trial, and therefore cannot be reviewed upon appeal. State 
v. Manuel, 601. 


See “Evidence.” 


YEAR’S PROVISION. 
See “Jurisdiction.” 




















(APPENDIX). 





By Pearson, C. J., and Dick, J. The constitutional duties of the Jus- 
tices of the Supreme Court did not forbid their compliance with 
a request by the General Assembly, elected in 1868, to indicate 
what would be the construction by the Court of the constitu- 
tional provisions relating to the tenure of office of the members 
of that Assembly; but, . 

Contra, by READE, RopMAN and SETTLE, JJ. Opinions of the Justices, 

etc., 785. 


By Pearson, C. J. A suit brought by a person in the character of a 
taxr-payer, on behalf of himself and all other tax-payers in the 
State, when once entertained by the courts, is not to be dis- 
missed by the plaintiff without an order of the Court first had 
and obtained. McAden v. Jenkins, 796. 
























By Pearson, C. J. (the other Justices, p. 820, concurring). 
1. A court cannot review Executive action declaring a county to be 
in a state of insurrection, under Art. XII, sec, 3, of the Consti- 
tution and the Act of 1869-70, ch. 27. Moore, ex-parte (p. 807). 


. Under those provisions the Executive may arrest persons by 
military force. Ibid (808). 


3. Those provisions do not suspend the privilege of the writ of 
habeas corpus, and, therefore, under that writ persons arrested 
must be surrendered, for examination, etc., to the civil author- 
ities. Ibid (808), and Ha-parte Kerr (819). 


4. Where a military officer detaining persons arrestd in counties 
declared to be in insurrection, as above, answered to a writ of 
habeas corpus, that he held them under the orders of the Gov- “ 
ernor, who had also ordered him not to obey the writ: Held, 
that such return was a sufficient excuse, under the Act of 
1868-69, ch. 1, sec. 15, and, therefore, that such officer was not 
liable to be attached. Ibid (809, 815). 


5. The attachment warranted by that act is not upon the footing 
of punishment for a contempt of the Judge granting the writ, 
but on that of a substitute for the fine inflicted under the 
former habeas corpus act. Ibid (809). x 


6. Under the circumstances of an arrest and order by the Executive, 
such as above, it is improper to order that the enforcement of 
the writ by the judiciary shall be committed to a sheriff of the 
county declared to be in insurrection, or by calling out the 
posse comitatus of such county; but, inasmuch as the whole 
power of the counties of the State is under the control of the 
Executive, the proper direction of further process is to the 
latter, upon whose failure to give it effect, the power of the 
judiciary is exhausted, further responsibility therein remain- 
ing with the Executive. Jbid (810, 811), and Ea2-parte Kerr 
(818, 820). ‘ 


7. Under the habeas corpus act, a Judge has no power to order the 
arrest of the Governor of the State. Jbid (815). 
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1. By Pearson, C. J. One who has petitioned for a writ of habeas 
corpus may withdraw his application whenever he chooses. 
State v. Wiley (823). 


2. Statement of the grounds that justify the holding to bail of par- 
ties charged with the commission of murder. Jbid (824), and 
State v. Tarpley (826). 


By Dick and Serrie, JJ. The Chief Executive of the State is not 
liable to arrest for acts done by him in the discharge of what 
he may consider to be his Executive duties. State v. Holden, 
829. 


By Brooks, J. 
1. Judges of the Federal Courts have jurisdiction to issue writs of 
habeas corpus in cases where the petitioners are imprisoned by 
State officials without due process of law. Eax-parte Moore 
(832). 


2. Such Judges may require security of the peace against persons 
threatening to repeat such imprisonment. Jbid. 


3. Where the officer who he'd the petitioners, previous to the return 
day of the Federal writs of habeas corpus returned the peti- 
tioners before a State Judge, in accordance with State writs 
previously issued for the same cause, but which the State Judge 

had theretofore not been able to enforce, and had so declared 

himself to be: Held, that he was not liable to be attached by the 

Federal Judge for contempt in so doing. Ibid. 








